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THE AMERICAN LAW INSTITUTE RESTATEMENT OF CONTRACTS 


(Copyright, 1931, by the American Law Institute.) 


(By special permission of the American Law Institute, through Mr. Herbert F. Goodrich, its 
advisor on Puhlic and Professional Relations, the Law Journal is publishing in its August and Sep- 
tember issues the black letter definitions and the Florida annotations of the Institute’s Restate- 
ment of Contracts, Sections 1 to 177. While this material is particularly valuable to the members 
of the bar, every lawyer is urged to obtain the American Law Institute copy of the subject matter 
to enjoy its full use and the general discussions and general annotations. 


The Florida Annotations have been prepared by Professor George W. Thompson of the Uni- 
versity of Florida College of Law at the request of and with the cooperation of the Florida State 
Bar Association’s Committee on Cooperation with the American Law Institute. This committee is 


headed by Mr. George P. Garrett of Orlando, Florida, as Chairman. 


CHAPTER IV. 


Formation of Formal Contracts— 
Contracts Under Seal. 


Section 95. REQUIREMENTS FOR SEAL- 
ED CONTRACT. 

The requirements of the law for the forma- 
tion of a contract under seal are: 

(a) A sealed written promise and delivery, 
either unconditionally or in escrow, of the docu- 
ment containing it; and if the delivery is in es- 
crow, the happening of the condition on which 
delivery is made; 

(b) A promisor and a promisee each of 
whom has legal capacity to act as such in the 
proposed sealed contract; and each of whom is 
so named or described in the document as to be 
capable of identification when it is delivered; 

(c) Acceptance by the promisee or grantee 
in the case stated in Section 105; 

(d) That the transaction, though satisfying 
the previous requirements, must not be void by 
statute or by special rules of the common law. 


95. REQUIREMENTS FOR SEALED CON- 
TRACT: 

The distinction between sealed and unsealed writ- 
ings is preserved in Florida. The rules announced in 
this section are covered in the following sections, or 
elsewhere in this restatement. In Union Bank v. Call, 
5 Fla. 409, it is stated that a seal imports a considera- 
tion. 

If a contract not required to be under seal, though 
sealed, is executed in a manner sufficient to be binding 
on the principal under the rules relating to simple con- 
tracts, it is valid against the principal, as a simple 
contract. Ballas v. Lake Weir Light & Water Co., Fla. 
130 So. 421. 


Section 96. DEFINITION OF A SEAL. 
A seal is a piece of wax, a wafer or other 
substance, affixed to the paper or other ma- 


THE EDITORS.) 


terial on which a promise, release or conveyance 
is written, or a scroll or sign, however made, on 
such paper or other material, or an impression 
made thereon; provided that by a recital or by 
the appearance of the document an intention of 
the promisor, releasor or grantor is manifested 
that the substance, scroll, sign or impression 
shall be a seal. 


96. DEFINITION OF A SEAL 

This definition is substantially in accord with the 
law of Florida. It would seem that a seal without a 
recital, or other recognition of the seal in the body of 
the instrument, is sufficient in this state. See Lang- 
ley v. Owens, 52 Fla. 302, 42 So. 457; Grand Lodge, 
Knights of Pythias v. State Bank of Florida, 79 Fla. 
471, 84 So., 528. But an instrument required to be 
under seal, but to which there is no seal or scrawl, is 
not a sealed instrument, although in the body thereof, 
it is recited that the parties thereunto have set their 
hands and seals. See Williams v. State, 25 Fla. 734, 
6 So. 831. 

Under Chapter 4148, Acts of 1893, a scrawl or 
scroll affixed as a seal to the signature of the maker 
of a note is effectual as a seal. See Langley v. Owens, 
52 Fla. 302, 42 So. 457. The above mentioned act 
provides “that a scrawl or scroll affixed as a seal to 
any written instrument, shall be effectual as a seal.” 
The last case cited above holds that the letters “L. S.” 
enclosed within parentheses opposite to signature of 
the party is sufficient sealing. The word “seal” writ- 
ten in the scrawl attached to the name of the party 
has also been held a sufficient sealing. Comberford, 
v. Cobb, 2 Fla. 418. 

Where there is no dispute as to the character or 
device used in the execution of a written instrument, 
it is for the court to determine whether the device as 
used constitutes a seal. See Grand Lodge K. of P. v. 
State, Bank of Florida, 79 Fla. 471, 84 So. 528; Lang- 
ley v. Owen, 52 Fla. 302, 42 So. 457. 

A scroll is no substitute for an official seal. Tris- 
bee v. Timanus, 12 Fla. 537. 
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Section 97. PROMISE IS SEALED IF PROMI- 
SOR AFFIXES OR ADOPTS A SEAL. 

A written promise is sealed if the promisor 
affixes or impresses a seal on the document or 
adopts a seal already thereon. 


97. PROMISE IS SEALED IF’ PROMISOR FIXES 
OR ADOPTS A SEAL. 

This section is in accord with the law of Florida. 
“The rule is well settled both in England and in the 
United States that an act done by a person in the pres- 
ence of another, and by his direction or with his con- 
sent, as the signing or execution of a sealed instru- 
ment, for example, is not regarded as the act of an 
agent, but is the direct act of the person by whose di- 
rection it is done.” Smith v. Dowling, 81 Fla. 867, 89 
So. 315. And see to same effect, Pierce v. Deckle, 61 
Fla. 390, 54 So. 389. An instrument purporting to 
convey real estate passes no estate of inheritance in 


the absence of a seal. See Hart v. Bostwick, 14 Fla. 


162; Carn v. Haisley, 22 Fla. 317. 

Jeffreys v. Coleman, 20 Fla. 536, attachment bond 
given by one partner, signed and sealed by him in the 
partnership name, the signing having been authoriz- 
ed by the other by parol or ratified by parol, held a suf- 
ficient bond of both parties. 
Where a corporation executes a promise in writing 
to pay money by affixing to the signature of the mak- 
er its corporate seal, it is evidence of a purpose to 
make a sealed instrument if nothing appears on the 
face of the instrument indicating a contrary intention. 
Grand Lodge K. of P. v. State Bank of Florida, 79 Fla. 
471, 84 So. 528. 

Jefferson County v. Lewis, 20 Fla. 980, officer 


having no official seal was permitted to use conven- 
tional seal. 


Section 98. WHAT AMOUNTS TO ADOP- 
TION OF A SEAL. 


(1) A promisor who delivers a written 


fixed or impressed with apparent reference to 
his signature, thereby adopts the seal. 

(2) A promisor who delivers a written pro- 
ise to which a seal has been previously affixed 
or impressed with apparent reference to the 
signature of another party to the document, is 
presumed to have adopted the seal unless extrin- 
sic circumstances show a contrary intention. 


98. WHAT AMOUNTS TO ADOPTION OF A 
SEAL. 

This section accords with the law of Florida. 
Fourth National Bank v. Wilson, 88 Fla. 48, 101 So. 
29, seal after one signature held adopted by one not 


promise to which a seal has been previously af-— 
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using seal where apt words such as “witness our hands 
and seals” are used. See also Martin v. Townsend, 32 
Fla. 318, 13 So. 887, seal of probate court attached to 
signatures of county commissioners, with recital ‘“wit- 
ness our hands and seals,” etc. 

A memorandum of agreement signed by a corpora- 
tion through a committee and sealed with the private 
seal of the committee, is not sealing by the corporation. 
Mitchell v. St. Andrews Bay Land Co., 4 Fla. 200. 


Section 99. ANY NUMBER OF PARTIES 
MAY ADOPT THE SAME SEAL. 

Any number of parties to the same instru- 
ment may adopt one seal. 


99. ANY NUMBER OF PARTIES MAY ADOPT 
THE SAME SEAL. 

This section is in accord with the law of Florida. 
Fourth National Bank v. Wilson, 88 Fla., 48, 191 So. 
29, holding that where a contract is signed by several 
parties with seals or scrolls affixed to the signatures 
of some of them only, those parties to such contract to 
whose signatures no seal or scroll is affixed, may, un- 
der proper circumstances, showing such an intent, be 
presumed to have adopted as their own the seals or 
scrolls of the others; and the instrument may be con- 
sidered as having been signed, and sealed by all the 
parties signing the particular contract that is evidenc- 
ed in the writing and designed to be signed under seal. 
Citing Bacon v. Green, 36 Fla. 325, 18 So. 870; Baars v. 
Gordon, 21 Fla. 25; Cotton v. Williams, 1 Fla. 37. See 
also Thompson v. Williams, 1 Fla. 56; Roof v. Chatta- 
nooga Wood Split Pulley Co., 36 Fla., 284, 18 So. 597. 

Somers v. Florida Pebble Phosphate Co., 50 Fla. 
275, 39 So. 61, bond of a company not necessarily a 
sealed instrument as to stockholders who sign their 
names on the back thereof. 

The signers of a joint bond may sign against one 
seal. Baars v. Gordon, 21 Fla. 25. 


Section 100. RECITAL OF SEALING OR 
DELIVERY IS UNNECESSARY. 

A recital of the sealing or of the delivery of 
a written promise is not essential to its validity 
as a sealed contract. 


100. RECITAL OF SEALING OR DELIVERY IS 
UNNECESSARY. 

This section is in accord with the Florida decis- 
ions. In Grand Lodge, K. of P. of Florida v. State Bank 
of Florida, 79 Fla. 471, 84 So. 528, holding that where 
a seal is affixed to the signature of the payor of a 
written promise, reference to the seal in the body of 
the instrument is unnecessary to make the instrument 
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effective as a sealed instrument. 

An instrument not sealed will not be treated as 
sealed merely because it recites that it is sealed, in 
case no element of equitable estoppel is shown. Wil- 
liams v. State, 25 Fla: 734, 6 So. 831. 

Where the typewritten transcript of the record 


’ shows that a deed had the word “seal” after the name 


of the grantors, an objection that the deed is without 
seal is not sustained. Cross v. Robinson Point Lum- 
ber Co., 50 Fla., 374, 46 So. 6. 


Section 101. SEALED PROMISE MAY 
BE DELIVERED UNCONDITIONALLY OR 
IN ESCROW. 

A promise under seal may be delivered by the 
promisor unconditionally, in which case there 
is a present. contract under seal; or may be de- 
livered in escrow, in which case there is no 
present contract under seal. Delivery may be 
made either unconditionally or in escrow to the 
promisee or to any other person. 


101. SEALED PROMISE MAY BE DELIVER- 
ED UNCONDITIONALLY OR IN ESCROW. 

In Subdivision (a) of section (95), the require- 
ment of delivery, either unconditional or in escrow was 
stated. This is in accord with the law of Florida. See 
Loubat v. Kipp, 9 Fla. 60; Pratt v. Carns, 80 Fla., 243; 
Ellis v. Clark, 39 Fla. 714, 23 So. 410; Parker v. San- 
ford, 48 Fla. 290, 37 So. 567. It cannot be shown by 
parol that delivery of a deed was conditional. Hay- 
wroth v. Norris, 28 Fla. 763, 10 So. 18. And by the 
same case it would seem that in this state a deed con- 
veying realty may not be delivered to the promisee or 
grantee on condition. Where the grantor delivers his 
deed for record, and the same is duly recorded, no title 
will pass where he has an agreement with the grantee 
that such act is not to operate as a delivery. See Ellis 
v. Clark, 39 Fla. 714, 23 So. 410. But in the absence 
of such agreement, the grantor, where he has record- 
ed the deed, will be estopped to deny delivery. See Levy 
v. Cox, 22 Fla. 546. 

The last sentence of this section of the restate- 
ment states that “Delivery may be made either uncon- 
ditionally or in escrow to the promisee or to any other 
person. This does not apply to deeds to realty in Flor- 
ida, since delivery to a third party is essential to an 
escrow in this state. See Howorth v. Norris, 28 Fla. 
763. 10 So. 18; Ullendorf v. Graham, 89 Fla. 845, 87, 
So. 50; Loubat v. Kipp, 9 Fla. 60; Bruner v. Hart, 59 
Fla. 171, 51 So. 593. 


Section 102. WHAT AMOUNTS TO UN- 
CONDITIONAL DELIVERY. 


A promise under seal is delivered uncon- 
ditionally when the promisor puts it out of his 
possession with the apparent intent to create 
immediately a contract under seal, unless the 
promisee then knows that the promisor has not 
such actual intent. 


102. WHAT AMOUNTS TO UNCONDITIONAL 
DELIVERY. 

The Florida decisions generally reach the result 
of this section, though stating that the question of de- 
livery depends upon the intention of the parties. For 
statements to this effect, see Bruner v. Hart, 59 Fla. 
171, 51 So. 593; Pratt v. Carns, 80 Fla. 243, 85 So. 681. 

Actual manual delivery of a deed is not always re- 
quired in order to effectuate the grantor’s intention; 
nor is it necessary for the grantor to use any 
particular formula of words in expressing his inten- 
tion, so long as such intention to deliver the deed and 
to surrender all dominion and control over the same 
is made to appear. Smith v. Owens, 91 Fla. 995, 198 
So. 891. If the delivery be to the grantee, though upon 
the express condition, not appearing on the face of the 
deed, that it is to take effect only upon certain con- 
ditions, whatever may be the form of the words, the 
delivery is absolute, and the deed takes effect immed- 
iately. See Southern Life Ins. Co. v. Cole, 4 Fla. 359; 
Loubat v. Kipp, 9 Fla. 60; Howarth v. Norris, 28 Fla. 
763, 10 So. 18. 

Possession of the deed by the grantee at any time, 
unexplained, raises the presumption of delivery to him 
by the grantor. Campbell v. Carruth, 32 Fla. 264, 13 
So. 432. The filing and recording of the deed is prima 
facie evidence of delivery. Wilson v. Wilson, 96 Fla., 
358, 118 So. 215. The international Kaolin Co. v. 
Vause, 55 Fla. 641, 57 So. 360. The possession of a 
bond raises the presumption of the delivery to the 
holder by the maker. State v. Suwannee County, 21 
Fla. 1. 


Section 103. WHAT AMOUNTS TO DELIV- 
ERY IN ESCROW AND ITS EFFECT. 

(1) A promise under seal is delivered in es- 
crow by the promisor when he puts it out of his 
possession without reserving a power of revo- 
cation, and with the expressed intent that the 
promise shall become a contract under seal upon 
the happening in the future of some condition 
not expressed in the document, and shall not be- 
come a contract under seal until that time. This 
condition must be something other than the 
promisor’s future mental desire or intention. 

(2) On the happening of such a condition as 
is stated in Subsection (1) the promise becomes a 


contract under seal. Until the time has elapsed © 
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for the happening of the condition that was 
fixed by the promisor when he delivered the 
document, or, if he then fixed no time, until a 
reasonable time has elapsed for the happening 
of the condition, the promisor has no power to 
annul the delivery. Thereafter he has a right 
to reclaim the document, if the condition has not 
happened. 


103. WHAT AMOUNTS TO DELIVER IN ES- 
CROW AND ITS EFFECT. 

It was suggested under section 101 that the Flor- 
ida decisions seem to hold that no delivery of a deed 
to real estate can be made to a grantee on a condition. 
Otherwise, section 103 is supported by the Florida de- 
cisions. In Ullendorf v. Graham, 80 Fla. 845, 87 So. 
50, it was stated that a deed conveying land to a named 
grantee, and deposited with a third person, to be by 
him delivered to the grantee upon the performance by 
the grantee of stated conditions of purchase, is an es- 
crow. And see Pratt v. Carns, 80 Fla. 248, 85 So. 681, 
holding that to constitute a delivery in escrow, it must 
be made to appear that in placing the deed in the 
hands of such third person the grantor intends to, and 
in fact did, relinquish and surrender all dominion and 
control over such deed. 

An escrow may be established by circumstances 
sufficient to raise a presumption that it was so con- 
sidered by the grantor. Southern Life Ins., & Trust 
Co. v Cole, 4 Fla. 359. The grantor has no control 
over the deed so deposited, unless the grantee defaults 
in complying with the conditions of the escrow. Ullen- 
dorf v. Graham, 80 Fla. 845; 87 So. 50. If the deed 
so entrusted to a third party is to be held subject to 
instructions by the grantor, it is not delivered, nor is 
it an escrow. Loubat v. Kipp, 9 Fla. 6. 

For other cases in this connection, see Johnston 
Realty Co. v. National City Bank of Tampa, 95 Fila. 
282, 116 So 229; Chase v. Johnson, 98 Fla. 118, 123 So. 
519. 


Section 104. ACCEPTANCE BY THE 


PROMISEE GENERALLY UNNECESSARY; 
DISCLAIMER PERMITTED. 

(1) Acceptance by the promisee in the case 
of a promise under seal is not essential 
to the formation of a unilateral con- 
tract, nor is knowledge of the existence 
of the promise; but a promisee, who has 
not accepted such a promise may, with- 
in a reasonable time after learning. of 
its existence and terms, render it inop- 
erative from the beginning by dis- 
claimer. 

(2) Acceptance or disclaimer is irrevocable. 
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104. ACCEPTANCE BY THE PROMISEE GEN- 
ERALLY UNNECESSARY; DISCLAIMER PER- 
MITTED. 

In Florida the delivery of a deed by the grantor, 
and its acceptance by the grantee, are essential to con- 
vey title. Ellis v. Clark, 39 Fla. 714, 23 So. 410; Parker 
v. Safford, 48 Fla. 290, 37 So. 567; Pratt v. Carns, 80 ~ 
Fla. 248, 85 So. 681. 

Where a deed is for the benefit of the grantee, 
and imposes no burdens or duties on him, an accept- 
ance is presumed. Smith v. Owens, 91 Fla. 995, 108 
So. 891. But delivery does not imply acceptance. De- 
mans v. LeMoyne, 26 Fla. 323, 8 So. 442. There must be 
some evidence of assent by the party. Etheredge v. 
Barkley 25 Fla. 814, 6 So. 861. Where one party ac- 
cepts a written instrument from another, such instru- 
ment is binding on both parties, though executed by 
only one. Malsby v. Gamble, 61 Fla. 310, 54 So. 766. 


Section 105. ACCEPTANCE BY THE 
PROMISEE, WHEN NECESSARY TO CRE- 
ATE CONTRACTURAL OBLIGATION. 

Acceptance by the promisee or grantee in 
the case of a sealed promissory writing or con- 
veyance which purports to contain a return 
promise by him is essential to create any con- 
tractural obligation. 


105. ACCEPTANCE BY THE PROMISEE, 
WHEN NECESSARY TO CREATE CONTRACTUAL 
OBLIGATION. 

It was shown in annotation to section 104, that ac- 
ceptance by the grantee is essential to the passing of 
title to him. Hence, it would seem to follow that ac- 
ceptance must be shown where the conveyance pur- 
ports to contain a return promise by the grantee, as 
stated in section 105 of the restatement. No Florida 
case directly in point has been found. 


Section 1066 WHAT AMOUNTS TO AC- 
CEPTANCE OF INSTRUMENT. 

Acceptance in the case of a sealed promis- 
sory writing or conveyance consists of a mani- 
festation of assent to the delivery thereof, made 
to the promisor or grantor or to a person to 
whom the document has been delivered in es- 
crow. Such manifestation must comply with 
any requirement imposed by the promisor or 
grantor. It may be made either before or after 
delivery. If made before delivery it is revocable 
until the moment of delivery. 


106. WHAT AMOUNTS TO ACCEPTANCE OF 
INSTRUMENT, 
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This section is in accord with the law of Florida, 
although no case directly in point has been found. It 
is held in Smith v. Owens, 91 Fla. 995, 108 So. 891, 
that acceptance is presumed where the deed is for the 
benefit of the grantee and imposes no burdens or du- 
ties on him. It follows that no such presumption would 
obtain where the deed in terms imposes burdens or du- 
ties on him. 

Acceptance of the instrument creates a binding 
obligation upon both parties. See Malsby v. Gamble, 61 
Fla. 310, 54 So. 766. 


Section 107. ACCEPTANCE BY PROM- 
ISEE MAY CREATE INFORMAL CON- 
TRACT. 


One who accepts but does not sign or seal 
a sealed document which contains not only a 
conveyance or a promise to‘him or for his bene- 
fit, but also words expressing a promise by him 
thereby makes the promise expressed in the 
document, but the promise so made by him is not 
under seal, and whether it is binding depends 
upon the rules governing informal contracts. 


107. ACCEPTANCE BY PROMISEE MAY CRE- 
ATE INFORMAL CONTRACT. 


This section, as respects deeds conveying land, is 
at variance with the Florida decision. In Silver Springs 
&c. R. Co. v. Van Ness, 45 Fla. 559, 34 So. 884, it was 
held that when a grantee under a deed poll enters upon 
the land he becomes liable in covenant upon a stipula- 
tion that is neither a limitation nor a condition subse- 
quent. 

A grantee in accepting a deed containing a valid 
contract or agreement is bound thereby, even though 
he did not sign the deed, and his agreement may be 
enforced in equity by specific performance. Taylor v. 
F. E. C. Ry. Co. 54 Fla. 633, 45 So. 574. When the 
grantee accepts a deed and enters into possession of 
the land conveyed, he is deemed by such acts to have 
expressly agreed to do what it is stipulated in the 
deed he should do. S.S. 0. & G. R. R. Co. v. Van Ness, 
supra. 


Section 108. PROMISOR AND PROMI- 
SEE MUST BE NAMED OR DESCRIBED IN 
THE WRITING. 


A promise under seal is not operative as a 
contract under seal unless both the promisor 
and the promisee are named or so described 
therein as to be capable of identification when 
the writing is delivered. 


108. PROMISOR AND PROMISEE MUST BE 
NAMED OR DESCRIBED IN THE WRITING. 

This section is in accord with the law of Florida. 
In general, the agent’s authority to execute a bond in 
his principal’s name must be conferred under seal 
Forbes v. Porter, 25 Fla. 362, 6 So. 62. 

The bond of a company is not necessarily a sealed 
instrument as to stockholders who sign their names 
on the back thereof. Somers v. Florida Pebble Phos- 
phate Co., Fla. 275, 39 So. 61. 

A deed made to a firm in the firm name, instead 
of the individual members, is not for that reason void, 
but it is a latent ambiguity that may be explained by 
parol testimony. LaFayette Land Co. v. Caswell, 59 
Fla. 544, 52 So. 140; Cawthorn v. Stearns-Culver Lum- 
ber Co., 60 Fla. 313, 53 So. 738. 


Section 109. PROMISEE MAY EN 
FORCE SEALED CONTRACT THOUGH HE 
DOES NOT SIGN OR SEAL IT. 

The promisee of a promise under seal is not 
precluded from enforcing it as a sealed contract 
because he has not signed or sealed the docu- 
ment, unless, his doing so was a condition of the 
delivery, whether the document does or does 
not contain also a promise by him. 


109. PROMISEE MAY ENFORCE SEALED 
CONTRACT THOUGH HE DOES NOT SIGN OR 
SEAL IT. 

This section states the law of Florida, and is il- 
lustrated by the case of Malsby v. Gamble, 61 Fla., 310, 
54 So. 766, holding that where one party takes and ac- 
cepts a written instrument from another, such an in- 
strument is binding upon both parties, even though 
executed by only one of the parties. As applied to 
deeds or mortgages the rule is elementary. Leon v. 
Kerrison, 47 Fla. 178, 36 So. 173. 


Section 110. SEALED CONTRACT DOES 
NOT NEED CONSIDERATION. 

It is not essential in order to make a prom- 
ise under seal operative as a sealed contract that 
consideration be given for the promise. 


110. SEALED CONTRACT DOES NOT NEED 
CONSIDERATION. 

This section restates an old common law rule, 
and is in force in Florida. In Union Bank v. Call, 5 Fla. 
409, and Horn v. Gartman, 1 Fla. 63, it is stated that 
a seal imports a consideration. If a deed recites a con- 
sideration, the grantor and his privies are estopped to 
set up a want of consideration to avoid the effect of 


the deed as a conveyance of the legal title. Campbell | 
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v. Carruth, 32 Fla. 264, 13 So. 482. Where a deed re- 
cites a consideration on “one dollar and other valuable 
considerations”, the true consideration may be shown 
by parol. Herrin v. Abbe, 55 Fla. 769, 46 So. 183. 

A release under seal is good without full consider- 
ation. Union Bank of Florida v. Call, 5 Fla., 409. 


CHAPTER V. 
Duties and Rights Where More Persons Than One Are 


Promisors or Promisees of the Same Performance. 


Section 111. PROMISORS OR PROMI- 
SEES MAY BE JOINT, SEVERAL OR JOINT 
AND SEVERAL. 

(1) Two or more parties to a contract who 
promise to the same promisee that the same 
performance shall be given, thereby bind them- 
selves 

(a) jointly, or 

(b) severally, or 

(c) jointly and severally, 
according to the rules stated in Sections 112 to 
127. 

(2) Two or more parties to a contract who 
are promised by the same promisor that the 
same performance shall be given, thereby ac- 
quire 

(a) a joint right, or 

(b) several rights, or 

(c) joint and several rights, 


according to the rules stated in Sections 128 to 
132.. 


111. PROMISORS OR PROMISEES MAY BE 
JOINT, SEVERAL OR JOINT AND SEVERAL. 

Subdivision (1) is in accord with the law of Flor- 
ida. McLeod v. Citizens Bank 61 Fla. 350, 56 So. 190. 
promise of one partner on behalf of firm, joint. It is 
illustrated further by cases cited under the following 
sections. 

Subdivision (2) is in accord with the law of Flor- 
ida. Thus where the clear intent and purpose of a 


contract is a direct and substantial benefit to third © 


parties severally, and such parties are the real parties 
in interest, their rights are several. Woodbury v. 
Tampa Water Works Co., 57 Fla. 243, 49 So. 556; First 
National Bank v. Perkins, 81 Fla. 341. 87 So. 912. 
Notes and mortgages when considered together, are 
held to be jointly owned by five persons in equal 
shares. See Huggins v. Whitaker, Fla., 

129 So. 784. The Negotiable Instrument Law, Chap. 
4524, Acts of 1897, authorizes an instrument payable 
to “one or more of several payees.” 


Section 112. TWO OR MORE PROMISORS 
OF THE SAME PERFORMANCE ARE PRE- 
SUMABLY BOUND JOINTLY. 
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Except as qualified by Sections 115 and 116, 
where two or more parties to a contract promise 
the same performance to the same promisee 
they incur only a joint duty unless the contrary 
is stated, or unless the terms of the promise or 
the extrinsic circumstances indicate an inten- 
tion on their part to be bound severally, or joint- 
ly and severally. The diversity of the prom- 
isor’s interests in the performance of the prom- 
ise, or in the consideration therefor does not pre- 
vent their duty from being joint. 


112. TWO OR MORE PROMISORS OF THE 
SAME PERFORMANCE ARE PRESUMABLY 
BOUND JOINTLY. 

This section states the common law rule and is in 
accord with the law of Florida. See Jonas v. Burks, 
87 Fla., 68, 99 So. 252. Notes executed by parties as 
partners create a joint liability. Carolina Chemical 
Co. v. Fisher, 58 Fla. 377, 50 So. 504. Also a principal 
and his sureties are obligated jointly, May v. Vann, 
15 Fla. 553; Gibson v. Mitchell, 16 Fla. 519. And see 
Camp v. First National Bank, 44 Fla. 497, 33 So. 241, 
holding anomalous indorsers before delivery are liable 
as joint makers. Before the enactment of the Nego- 
tiable Instrument Law, one who indorsed a note to give 
it credit became liable as a maker. Baumeister v. 
Kuntz, 53 Fla. 340, 42 So. 886. 

Section 4733, Rev. Gen. Stats., 1930, sec. 1, author- 
izes a joint action against the maker and endorser of 
a promissory note when the endorsement is made “at 
or before the execution and delivery thereof.” It does 
not authorize a joint action against the maker and one 
who becomes endorser in the regular course of busi- 
ness after original delivery. Prosser v. Orlando Bank 
& Trust Co., 93 Fla. 177, 111 So. 516. 


Section 113. TWO OR MORE PROM- 
ISORS, EACH MAKING A SEPARATE 
PROMISE, ARE SEVERALLY BOUND. 

Where two or more parties to a contract 
promise separate performances, to be rendered 
respectively by each of them, or where each of 
them makes only a separate promise that the 
same performance shall be rendered, each is 
severally bound for the performance which he 
promises and is not bound jointly with any of 
the others. 


113. TWO OR MORE PROMISORS, EACH 
MAKING A SEPARATE PROMISE ARE SEVERAL- 
LY BOUND. 

This section states the law of Florida. Where 
the liability of two or more parties to one side of a 
contract depend upon different contingencies, they are 
severally bound. See, Webster v. Barnet, 17 Fla., 272; 


| 

Ny 

4 

| 

at 
4 
i 
i 

ay 

: 

4 

i 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 185 


Hough v. State Bank, 61 Fla. 299, 55 So. 462; Hopkins 
v. Commercial Bank 64 Fla. 310, 60 So. 183; Williams 
v. Peninsular Grocery Co., 73 Fla. 937, 75 So. 517. The 
above cases hold that the liabiliities of a maker and 
indorser of a promissory note are several and not joint. 

Where the obligation is in form joint, but the 
obligees may suffer separate and distinct, but unascer- 
tained pecuniary injuries from a breach of the coven- 
ant, it may be regarded as several. Atlanta, &c. R. Co. 
v. Thomas 60 Fla., 412, 53 So. 510. 

If the liability is alleged to be upon a joint con- 
tract, proof of a several contract will constitute a fatal 
variance, as there is no statute in this state changing 
the rule. See Rentz v. Live Oak Bank, 51 Fla., 403, 
55 So. 856; Tomlinson v. Peninsular Naval Stores Co., 
61 Fla. 453, 55 So. 548; Merchants’ & Mechanics’ Nat. 
Bank v. Angel, 79 Fla. 761, 85 So. 675; Graham v. Sew- 
ell, 80 Fla. 720, 86 So. 639. 


Section 114. TWO OR MORE PROM- 
ISORS MAKING SEPARATE PROMISES 
AND ALSO A JOINT PROMISE ARE BOUND 
JOINTLY AND SEVERALLY. 

Where two or more parties to a contract 
promise the same performance to the same 
promisee in such words as apart from other 
promises made by them would bind them joint- 
ly, and in the same contract promise separate- 
ly that this performance shall be rendered, they 
are jointly and severally bound. 


114. TWO OR MORE PROMISORS, MAKING 
SEPARATE PROMISES AND ALSO A JOINT PROM- 
ISE ARE BOUND JOINTLY AND SEVERALLY. 

The Florida law is in accord with this proposition. 
See Fidelity, &c. Co., of Md. v. Aultman, 58 Fla. 228, 
50 So. 991. 


Section 115. A PROMISE IN THE FIRST 
PERSON SINGULAR SIGNED BY SEV- 
ERAL PERSONS BINDS THEM JOINTLY 
AND SEVERALLY. 

Where a promise in a written contract is 
expressed in the first person singular, but the 
contract is signed by several persons, they are 
jointly and severally bound in the absence of ex- 
press words in the instrument to the contrary. 


115. A PROMISE IN THE FIRST PERSON 
SINGULAR SIGNED BY SEVERAL PERSONS 
BINDS THEM JOINTLY AND SEVERALLY. 

Rev. Gen. State., 1920 section 4691, par. 7 provides 
that “where an instrument containing the words ‘I 
promise to pay’ is signed by two or more persons, they 


are deemed to be jointly and severally liable thereon.” 
See also Baker County Bank v. Jones, 86 Fla. 484, 98 
So. 592. 


Section 116. JOINT PAYEES OR JOINT 
INDORSEES ON INDORSING ARE BOUND 
JOINTLY AND SEVERALLY. 

Joint payees or joint indorsees of a nego- 
tiable instrument who indorse the same are 
jointly and severally bound in the absence of 


express words in the instrument to the con- 
trary. 


116. JOINT PAYEES OR JOINT INDORSEES 
ON INDORSING ARE BOUND JOINTLY AND SEV- 
ERALLY. 

The statute referred to is in force in Florida as 
Chapter 4524, Acts of 1897. So the holder is not com- 
pelled to sue the indorser jointly with the maker. 
Hopkins v. Commercial Bank, 64 Fla. 310, 60 So. 183. 
Prior to the enactment of this law, one who indorsed 
a note to give it credit became liable as a maker. Baum- 
uster v. Kuntz, 53 Fla. 340, 42 So. 886. 


Section 117. A PROMISOR JOINTLY 
BOUND IS BOUND FOR THE WHOLE PER- 
FORMANCE BUT MAY REQUIRE JOINDER 
OF CO-PROMISORS. 

Each person bound by a joint promise is 
bound for the whole performance thereof, but 
by taking appropriate objection may prevent 
recovery of judgment against him unless there 
are joined as defendants all promisors who were 
originally jointly bound with him, except such 
of them as are at the time of suit dead or be 
yond the jurisdiction of the court. 


117. A PROMISOR JOINTLY BOUND IS BOUND 
FOR THE WHOLE PERFORMANCE BUT MAY RE- 
QUIRE JOINDER OF CO-PROMISORS. 

This section states the old law. Chamberlain v. 

Lesley, 39 Fla. 452, 22 So. 736, a debt due by defend- 
ant A and another can not be recovered in an action 
against A alone. McLeod v. Citizens Bank, 61 Fla. 350, 
56 So. 190, all members of a partnership should be join- 
ed in action brought for breach of a contract made by 
the firm. See also Hurley v. Roche, 6 Fla. 46; Wilson v. 
Dibble, 16 Fla. 762. 
Where money is paid to one of several joint oblig- 
ors on a contract which is afterward rescinded, the 
law raises a joint promise on the part of all oblig- 
ors to return the money, and all must be joined. Bacon 
v. Green, 36 Fla. 325, 18 So. 870. 
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Section 118. JUDGMENT MUST BE FOR 
OR AGAINST ALL JOINT PROMISORS 
WITH STATED EXCEPTIONS. 

In an action on a joint promise the judg- 
ment must be for or against all the defendants 
who were originally jointly bound unless judg- 
ment against one or more of the defendants is 
precluded by 

(a) death, or 

(b) lack of jurisdiction, or 

(c) contractural incapacity, or 

(d) a discharge in bankruptcy, or 

(e) a discharge or barring of the remedy 

by the Statute of Limitations. 
In any of these cases judgment may be given for 
or against the others. 


118. JUDGMENT MUST BE FOR OR AGAINST 
ALL JOINT PROMISORS WITH STATED EXCEP- 
TIONS. 

The Florida decisions are in accord with this 
section. In a joint action against joint obligors, judg- 
ment being taken against one and afterward the suit 
dismissed as to the others, held erroneous and fatal. 
Hale v. Crowell, 2 Fla. 534. In a joint action only a 
joint judgment can be rendered. Somers v. Florida 
Pebble Phosphate Co., 50 Fla., 275, 39 So. 61. Where 
liability is alleged to be upon a joint contract, proof 
of several contract will constitute a fatal variance as 
there is no statute in this state changing the rule. 
Jonas v. Burke, 87 Fla. 68, 99 So. 252; Rentz v. Live 
Oak Bank, 61 Fla., 403, 55 So. 856; Tomlinson v. Penin- 
sular Naval Stores Co., 61 Fla. 453, 55 So. 548; Me- 
chanics & Metals Nat. Bank of City of New York v. 
Angel, 79 Fla. 761, 85 So. 675; Graham v. Dewell, 80 
Fla. 729, 86 So. 639. In an action ex contractu against 
several defendants, the plaintiff must show a joint 
liability in all. Hough v. State Bank, 61 Fla. 290, 55 
So. 462; Standard Phosphate Co. v. Lunn, 66 Fla., 220, 
66 So. 429; Tomlinson v. Peninsular Naval Stores Co., 
61 Fla. 453, 55 So. 548; Rentz v. Live Oak State Bank, 


61 Fla. 403, 55 So. 856; Edgar v. Bacon, 97 Fla. 679, 


122 So. 107. 

Merchants’ & Mechanics’ Bank v. Sample, 
Fla., , 124 So. 49, not proper to take judgment 
against one joint defendant in a suit on a note. See 
also Pollaak v. Hutchinson, 21 Fla. 128; Ferrall v. 
Bradford, 2 Fla. 508. 

Torrey v. Bruner, 60 Fla. 365, 53 So. 337, judg- 
ment not binding against those defendants not served 
with process. Sarasota Ice &c. Co. v. Lyle & Co., 53 
_ Fila. 1069, 43 So. 602, no decree joint in its nature can 
be rendered against a defendant over whom the court 
has never acquired jurisdiction. 

Silver Springs &c. R. Co., v. Van Ness, 45 Fla. 
559, 34 So. 884, judgment may not be entered jointly 
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in favor of husband and wife where her only interest 
was that of a dower right, the suit being a joint one for 
breach of covenant and no issue was made of this fact. 

Where a husband signs a note with his wife to aid 
her in obtaining a loan, he is personally liable on the 
note even though the wife is not so liable. Strickland 
v. Jewell, 80 Fla. 221, 85 So. 670. 

Nathan v. Thomas, 63 Fla. 235, 58 So. 247, service 
of process upon on member of a partnership is a 
valid service authorizing judgment against the firm as 
well as the individual members. 


Section 119. JUDGMENT AGAINST OR 
IN FAVOR OF ONE JOINT PROMISOR DIS- 
CHARGES THE JOINT DUTY WITH STAT- 
ED EXCEPTIONS. 

(1) A judgment rendered by a court of 
competent jurisdiction within the United States 
against one or more joint promisors, or against 
one or more joint and several promisors, upon a 
joint promise, discharges the joint duty of oth- 
er joint promisors. 

(2) A judgment by such a court in favor of 
one or more of such promisors, unless based on 

(a) lack of jurisdiction, or 

(b) contractural incapacity, or 

(c) a discharge in bankruptcy, or 

(d) a discharge or barring of the remedy 

by Statute of Limitations, 
discharges the joint duty of the other joint 
promisors. 

(3) The several duty of a promisor who is 
severally, or jointly and severally bound with 
others is not discharged by judgment for or 
against one or more of them. 


119. JUDGMENT AGAINST OR IN FAVOR OF 
ONE JOINT PROMISOR DISCHARGE THE JOINT 
DUTY WITH STATED EXCEPTIONS 

Subscription (1). The rule here announced states 
the law of Florida. Webster v. Barnett, judgment 
against one error if the action was joint against sev- 
eral. In a suit against joint debtors, if one of them 
defaults, and u judgment is entered against him alone, 
the suit abates as to the others. There can be but one 
judgment upon the same cause of action in the same 
suit. See Pollak v. Hutchinson, 21 Fla. 128. A judg- 
ment against the principal is conclusive against the 
surety. Evans v. Kloeppel, 72 Fla. 267, 73 So. 180. 

In an action against two defendants upon a joint 
liability, failure to prove the case against one judg- 
ment should be for both defendants. Paul v. Com- 
mercial Bank of Ocala, 69 Fla. 62, 68 So. Jonas v. 
Burks, 87 Fla. 68, 99 So. 253. But rendering default 
judgment against one joint. obligor is held not to ex- 
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haust the court’s jurisdiction, so as not to preclude a 
later judgment against the other. Merchants’ & Me- 
chanics’ Bank v. Sample, Fla. , 120 So. 1. 

Subsection (2) states the law of Florida. Potter v. 
Realty Securities Co. 77 Fla. 768, 82 So. 298, holding 
a judgment should not be entered against one only of 
two defendants jointly sued, and against whom a joint 
verdict was rendered. See also Griffin v. Orman, 9 
Fla. 22; Springstead v. Crawfordville State Bank, 63 
Fla. 267, 57, So. 668. 

Subdivision (3) states the law of Florida. Fidel- 
ity & Deposit Co. of Md. v. Aultman, 58 Fla., 228, 50 
So. 991, obligors may sue severally or all jointly where 
joint and several liability. 


Section 120. WHEN PART PAYMENT 
RECEIVED FROM ONE PROMISOR OP- 
ERATES IN FAVOR OF CO-PROMISORS. 

(1) Full or partial performance of his con- 
tractural duty by one promisor severally, or 
jointly, or jointly and severally bound for that 
performance, terminates to the extent of the 
performance received the right of the person 
receiving the performance to enforce for his 
own benefit the promises of the other prom- 
isors. 

(2) Full or partial satisfaction by any 
method of the contractural duty of one joint, or 
joint and several promisor, satisfies to the same 
extent the duties of all the promisors. 

(3) In the absence of express agreement 
to the contrary the amount or value of any con- 
sideration received. 

(a) as satisfaction in full or in part of the 
duty of one or more promisors several- 
ly bound, or 

(b) for a promise of permanent forbear- 
ance to enforce in full or in part the 
duty of one or more promisors several- 
ly, or jointly, or jointly and severally 
bound, 

terminates to the extent of that amount or val- 
ue the right of the person receiving the con- 
sideration to enforce for his own benefit the 
promises of the other promisors. 


120. WHEN PART PAYMENT RECEIVED 
FROM ONE PROMISOR OPERATES IN FAVOR OF 
CO-PROMISORS 

This section is in accord with the law of Florida. 
In Cohen v. L’Engle, 29 Fla., 655, 11 So. 404, held that 
when an accommodation endorser is sued upon his en- 
dorsement, he may get the benefit of any credits he is 
legally entitled to that may have been paid by the 
debtor, and may have payments prorated among all the 


different obligations held by such creditor against such 
debtor. 

Where one endorses a part of a debt in order to 
afford additional security to the creditor, neither the 
creditor nor debtor is bound to apply or direct a pay- 
ment to be applied upon that part of the debt secured 
by endorsement. See Consolidated Naval Stores Co. v. 
Wilson, 82 Fla. 396, 90 So. 461. 

Parrish v. Board of Pub. In’st. 82 Fla., 11, 89 So. 
317, judgment for plaintiff on contractor’s bond will be 
reversed when plans shown to have been changed. 

A guarantor, where the terms of the contract are 
in the alternative, is discharged by the performance of 
either of the alternatives. Stockton v. Jacksonville 
&c. R. Co., 44 Fla. 728, 33 So. 401. 


Section 121. DISCHARGE OF A JOINT 
PROMISOR DISCHARGES CO-PROMISOR. 
OTHERWISE OF CONTRACT NOT TO SUE 
A JOINT PROMISOR. 

(1) Where the obligee of a joint con- 
tractural promise discharges a promisor by re- 
lease, recission or accord and satisfaction, the 
other joint promisors are thereby discharged. 

(2) Where such an obligee contracts not to 
sue a joint promisor, the other joint promisors 
are not discharged except in the cases and to the 
extent required by the law of suretyship. 


121. DISCHARGE OF A JOINT PROMISOR 
DISCHARGES CO-PROMISOR. OTHERWISE OF 
CONTRACT NOT TO SUE A JOINT PROMISOR 

This section is in accord with the law of Florida. 
Bowen v. Darby, 14 Fla. 202, holding an extension of 
time of payment discharges the joint maker of a note 
who is a surety as between himself and his principal. 
See also Herman & Co. v. Williams, 36 Fla. 136. But 
mere indulgence at the will of the creditor extended to 
the debtor, in no way discharges the obligation of a 
surety. There must be at least a valid common law 
agreement. Pfeiffer v. Sullivan & Knapp, 17 Fla. 144. 
And see Hart v. Stribling, 25 Fla. 435, 6 So. 455, hold- 
ing sureties on guardian’s bond discharged by settle- 
ment with ward by giving ward note. Mitchell v. Cot- 
ten, 3 Fla., 134, concealment of material facts from 
surety by creditor as ground for discharge of surety. 

Ray v. Pollock, 56 Fla. 539, 47 So. 940, a mere 
promise of one partner to pay the firm debts held no 
consideration for the release of another partner equal- 
ly bound to such payment. 

Mitchell v. Cotton, 3 Fla. 134, holding a contract 
between principals, of which a surety without privity 
can avail himself for his discharge, as between tie 
principals, must be a valid contract. 

Where the creditor extends time to the principal 
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debtor without good consideration the guarantor or 
endorser is not thereby discharged. Solary v. Stultz, 
22 Fla. 263. 

No Florida cases on subdivision (2) have been 
found. 


Section 122. EFFECT OF EXPRESS RES- 
ERVATION OF OBLIGEE’S RIGHTS 
AGAINST CO-PROMISOR. 

Written or oral words of a person entitled 
to enforce a promise which purport to discharge 
the promisor but expressly to reserve rights 
against other promisors jointly bound for the 
same performance do not operate as a discharge 


him, except that a written discharge cannot be 
varied by an accompanying oral statement or 
agreement that rights against other promisors 
are reserved, 


122. EFFECT OF EXPRESS RESERVATION 
OF OBLIGEE’S RIGHTS AGAINST CO-PROMISOR 
No Florida cases have been found involving the 
point stated in this section. 


Section 123. DISCHARGE OF A JOINT 
AND SEVERAL PROMISOR DISCHARGES 
JOINT BUT NOT SEVERAL DUTIES OF 
CO-PROMISORS. 

Where the obligee of joint and several con- 
tractural promises, discharges a promisor by 
release, recission or accord and satisfaction, the 
other promisors are thereby discharged from 
their joint duty, but not from their several du- 
ties, except in the cases and to the extent re- 
quired by the law of suretyship. 


123. DISCHARGE OF A JOINT AND SEVERAL 
PROMISOR DISCHARGES JOINT BUT NOT SEV- 
-ERAL DUTIES OF CO-PROMISORS 

No Florida cases have been found touching the 
point stated in this Section. 


Section 124. EFFECT ON OBLIGEE’S 
RIGHTS OF A CONTRACT NOT TO SUE A 
CO-PROMISOR. 

A contract by the person entitled to receive 
performance not to sue one or more of several, 
or of joint or joint, and several promisors is not 
violated by making such promisors defendants 
in a suit on the joint promise and obtaining 
judgment against them, if none of their assets 
are seized by the plaintiff in entire or partial 


of the promisor but only as a promise not to sue— 
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satisfaction of the judgment. But a contract 
that one or more of such promisors shall not be 
sued or made answerable by anyone upon the 
joint promise is violated if any of their assets 
are seized or they are in any way made answer- 
able either by the person entitled to receive per- 
formance or by a co-promisor. 


124. EFFECT ON OBLIGEE’S RIGHTS OF A 
CONTRACT NOT TO SUE A CO-PROMISOR. 
No Florida cases have been found on this point. 


Section 125. SURVIVORSHIP OF JOINT 
DUTIES. 

On the death of a joint promisor in a con- 
tract when one or more of the joint promisors 
are still surviving, the estate of the deceased 
promisor is not bound by the joint promise un- 
less all of the surviving joint promisors are in- 
solvent; nor in that event if the deceased prom- 
isor was a surety. 


125. SURVIVORSHIP OF JOINT DUTIES 

This section states substantially the law of Flor- 
ida. Orlando v. Gooding, 34 Fla. 244, 15 So. 770, hold- 
ing that where one of several jointly bound dies, his 
administrator may not be joined as codefendant. 

The performance of a partnership contract, un- 
executed at the death of one of the partners, devolves 
upon the surviving partner. Jacksonville &c. R. N. 
Co., v. Warriner, 35 Fla. 197, 16 So. 898. 

Where the liability of the two makers of a note 
is joint and several, and after action is brought there- 
on against the two makers, one of them dies, the right 
of action on the several liability survives against the 
personal representative of the deceased member, 
Baker County State Bank v. Jones, 86 Fla. 484, 98 So. 
592. And where suit at law is brought against two 
joint obligors, and one dies, the cause may not be sep- 
arated and continued as two actions, State v. Robles, 
75 Fla. 390, 87 So. 981. But if death occur after judg- 


.men and before execution, the judgment may revive 


against the personal representative of the deceased ob- 
ligor. Union Bank v. Powell, 3 Fla. 175. 

Upon the death of the partner the firm creditor 
may at once file his bill in equity against the surviv- 
ing partners joining the representative of the deceased 


partner. Tillyan Laverty, 3 Fla. 72. In Claflin v. Am- 


bros, 37 Fla., 78, 19 So. 628, it was held that the cred- 
itors of the partnership may sue the administrator of 
a deceased partner without reducing their claims to 
judgment against the surviving partners. | 


Section 126. ESTATE OF LAST SURVIV- 
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ING JOINT PROMISOR IS BOUND. 

On the death of the last survivor of two or 
more joint promisors in a contract his estate is 
bound by the contract. 


126. ESTATE OF LAST SURVIVING JOINT 
PROMISOR IS BOUND. 

No Florida cases have been found discussing the 
point stated in this Section. 


Section 127. SECTIONS 85-93 ARE AP- 
PLICABLE TO SEVERAL, TO JOINT, AND 
TO JOINT AND SEVERAL CONTRACTS. 

The principles of Section 85 to 93 are appli- 
cable to several and to joint and to joint and 
several contracts, so far as concerns the power 
of a promisor to create a new contract binding 
himself, or to vary his own previous duty, but 
one promisor has no power to affect other pro- 
isors unless they have actually or apparently 
authorized him to do so. 


127. SECTIONS 85-98 ARE APPLICABLE TO 
SEVERAL, TO JOINT AND TO JOINT AND SEV- 
ERAL CONTRACTS. 

This section is in accord with the law of Florida. 
Coker v. Phillips, 89 Fla. 283, 103 So. 612, one joint 
obligor, without the knowledge or consent of the other 
made a payment on the debt, held such payment does 
not toll the statute upon the promise of such other. 


Section 128. WHEN PROMISES TO SEV- 
ERAL PERSONS CREATE SEVERAL, 
JOINT, OR JOINT AND SEVERAL RIGHTS. 

“If a promise in a contract is made to several 


person, the intention of the promisor as express- 


ed in the contract determines whether the right 
thereby created is joint or whether rights are 
ro i which are several or are joint and sev- 
eral. 

(2) If no intention is expressed in such a 
promise, the rights are several if the interests 
of the obligees in the performance of the prom- 
ise are distinct; but if their interests in its per- 
formance are joint, or if any one of the obli- 
gees has neither a separate nor a joint interest 
in the performance, the right is joint. 


128. WHEN PROMISES TO SEVERAL PER- 
SONS CREATE SEVERAL, JOINT, OR JOINT AND 
SEVERAL RIGHTS. 

This section is in accord with the law of Florida. 
Where the clear intent and purpose of the contract is a 
direct and substantial benefit to third parties several- 


ly, and such parties are the real parties in interest, 
they may severally maintain actions for breaches of 


contract that specifically injures them. See First Nat. 


Bank v. Perkins 81 Fla. 341, 87 So. 912; Woodbury v. 
Tampa W. W. Co., 57 Fla. 249, 49 So. 556; Atlantic 
&c. R. Co. v. Thomas, 60 Fla. 412, 53 So. 510. In as- 
certaining the intent of the parties to a contract as to 
whether the rights and interests of the obligees are 
join or several, the subject-matter of the contract, the 
language used, the purposed designed, and the consid- 
eration furnished are proper matters to be considered. 
See Atlantic &c. R. Co. v. Thomas, 60 Fla. 412, 53 So. 
510. See also Strobher v. Jesse French Piano & Or- 
gan Co., 48 Fla. 158, 37 So. 177. 


Section 129. ALL SURVIVING JOINT 
OBLIGEES MUST JOIN IN AN ACTION TO 
ENFORCE THEIR RIGHT. 

An action to enforce a joint right under a 
contract must be brought by or in the name of 
all surviving obligees. 


129. ALL SURVIVING JOINT OBLIGEES MUST 
JOIN IN AN ACTION TO ENFORCE THEIR RIGHT. 

This section is in accord with the law of Florida. 
See Chamberlain v. Lesley, 39 Fla. 452, 22 So. 736; 
Atlantic &c. R. Co. v. Thomas, 60 Fla. 412 53 So. 510. 
City of Jacksonville v. Aetna S. F’. E. Co., 20 Fla. 100, 
holding. declaration demurrable where it shows cause 
of action enduring jointly to several parties and it ap- 
pears on its face that only some of them are parties. 
Chamberlain v. Lesley, 39 Fla. 453, 22 So. 736, holding 
a debt due by defendant to A and another jointly can 
not be recovered in an action by A alone. 


Section 130. POWER OF A JOINT OBLI- 
GEE TO SUE, DISCHARGE OR RECEIVE 
TENDER ON BEHALF OF CO-OBLIGEES. 

Except as the rules of this Section are quali- 
fied by Section 131, 

(a) any joint obligee may sue for the en- 
forcement of the promise in the name 
of all the joint obligees; he also has the 
power to discharge the promisor by col- 
lection and receipt of the performance 
promised or by release or otherwise; 

(b) a discharge by a joint obligee of his in- 
dividual right operates as a discharge 
of the joint right of all; 

(c) a tender to one of several persons joint- 
ly entitled is equivalent to a tender to 
all of them. 


130. POWER OF A JOINT OBLIGEE TO SUE, 
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DISCHARGE OR RECEIVE TENDER ON BEHALF 
OF CO-OBLIGEE. 

This section is in accord with Florida law. Thus 
in Nickels v. Mooring, 16 Fla. 76, holding one member 
if a partnership has the right to give a receipt to bind 
the other members of the firm. 


Section 131. EFFECT OF FRAUDULENT 
EXERCISE OF THE POWERS OF A JOINT 
OBLIGEE. 

(1) If an obligee attempts or threatens to 

discharge the promisor in fraud of a co-obligee, 
whether joint, several, or joint and several, the 
co-obligee may obtain an injunction forbidding 
such discharge. 
(2) A discharge of the promisor by an obli- 
gee in fraud of a co-obligee is inoperative to dis- 
charge the promisor’s duty to the extent of the 
co-obligee’s interest in the performance, if the 
promisor gives no value or knows, or has reason 
to know of the fraud. 


131. EFFECT OF FRAUDULENT EXERCISE 
OF THE POWERS OF A JOINT OBLIGEE. 

No Florida cases have been found involving this 
point. 


Section 132. SURVIVORSHIP OF JOINT 
RIGHTS. 

On the death of a joint obligee, the surviv- 
ing obligees, if more than one, become the only 
joint obligees. If but one obligee survives he 
becomes the sole obligee; and on the death of 
the last surviving obligee, his estate becomes 
solely entitled to performance by the obligor. 


132. SURVIVORSHIP OF JOINT RIGHTS. 
No Florida cases have been found involving the 
point stated in this section. 


CHAPTER VIL. 


Contractural Rights of Persons Not Parties 
to the Contract. 


Section 133. DEFINITION OF DONEE 
BENEFICIARY, CREDITOR BENEFICI- 
ARY, INCIDENTAL BENEFICIARY. 

(1) Where performance of a promise in a 
contract will benefit a person other than the 
promisee, that person is, 

(a) a donee beneficiary if it appears from 
the terms of the promise in view of the 
surrounding circumstances that the 
purpose of the promisee in obtaining 
the promise of all or part of the per- 
formance thereof is to make a gift to 


. city. 
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the beneficiary or to confer upon him 
a right against the promisor to some 
performance neither due or asserted to 
be due from the promisee to the bene- 
ficiary; 

a creditor beneficiary if no purpose to 
make a gift appears from the terms of 
the promise in view of the surrounding 
circumstances and performance of the 
promise will satisfy an actual or sup- 
posed or asserted duty of the promisee 
to the beneficiary, or a right of the 
beneficiary against the promisee which 
has been barred by the Statute of Limi- 
tations or by a discharge in bankrupt- 
cy, or which is unenforceable because 
of the Statute of Frauds; 

an incidental beneficiary if neither the 
facts stated in Clause (a) nor those 
stated in Clause (b) exist. 

(2) Such a promise as is described in Sub- 
section (la) is a gift promise. Such a promise 
as is described in Subsection (1b) is a promise to 
discharge of the promisee’s duty. 


(b) 


(c) 


133. DEFINITION OF DONEE BENEFICIARY, 
CREDITOR BENEFICIARY, INCIDENTAL BENE- 
FICIARY. 

The definitions and classification given in this 
section are substantially in accord with the Florida de- 
cisions. The following were cases of the “donee bene- 
ficiary” type: Stringfellow v. Alexander, 96 Fla. 1, 
117 So. 899, beneficiary under insurance policy; Mc- 
Kinnon v. First Nat. Bank, 77 Fla. 777, 82 So. 748, 
promise for benefit of infant. 

The “creditor beneficiary” is illustrated by Her- 
rin v. Abbe, 55 Fla. 769, 46 So. 183, mortgagee as cred- 
itor beneficiary where grantee or mortgagor covenants 
to pay mortgage; Woodbury v. Tampa Water Works 
Co., 57 Fla. 243, 49 So. 556, plaintiff recovered in an 
action for breach of contract made by defendant with 
Wright v. Terry, 23 Fla. 160, 2 So. 6, holding 
that there must be something more than a mere prom- 
ise for the benefit of the third person. The promise 
must be for his benefit and there must be between 
the promise and the third person seeking to enforce the 
promise the relation of debtor and creditor, or some 
such relation as makes the performance of the prom- 
ise a satisfaction of some legal or equitable duty ow- 
ing by the promisee to the third person. See also First 
Nat. Bank v. Perkins, 81 Fla. 341, 87 So. 912. 

Examples of “incidental beneficiary” may be seen 
in the following cases: Pitt v. Ascosta, 18 Fla. 270; 
Wright v. Terry, 23 Fla. 160, 2 So. 6; last case holding 
a third party cannot sue on a contract unless the in- 
tent is clear that both parties intended it for his bene- 
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fit. The mere fact that he might be benefitted is not 
sufficient. 


Section 134. STATEMENTS IN THIS 
CHAPTER ARE APPLICABLE TO ABSO- 
LUTE AND CONDITIONAL PROMISES IN 
FORMAL AN INFORMAL CONTRACTS. 

The statements in this Chapter are appli- 
cable both to absolute and conditional promises 
in either formal or informal contracts. 


134. STATEMENTS IN THIS CHAPTER ARE 
APPLICABLE TO ABSOLUTE AND CONDITIONAL 
PROMISES IN FORMAL AND INFORMAL CON- 
TRACTS. 

In Florida it is held that where the contract is 
under seal it must show that the beneficiary was a 
party thereto, or that it was made for his benefit. 
Leon v. Kerrison, 47 Fla. 178, 36 So. 173. Hunter v. 
Wilson, 21 Fla. 250, assumpsit the proper remedy of 
the beneficiary where the contract not under seal. 

There seems to be no distinction that the promise 
was conditional in these beneficiary cases. See Mulli- 
kin v. Harrison, 53 Fla. 255, 44 So. 426. 


Section 135. A GIFT PROMISE CREATES 
A DUTY BOTH TO THE DONEE BENEFIC- 
IARY AND TO THE PROMISEE. 

Except as stated in Section 140, 

(a) a gift promise in a contract creates a 
duty of the promisor to the donee bene- 
ficiary to perform the promise; and 
the duty can be enforced by the donee 
beneficiary for his own benefit; 

(b) a gift promise also creates a duty of 
the promisor to the promisee to render 
the promised performance to the donee 
beneficiary. 


135. A GIFT PROMISE CREATES A DUTY 
BOTH TO THE DONEE BENEFICIARY AND TO 
THE PROMISEE. 

Where the clear intent and purpose of a contract 
is for the benefit of a third party, he may maintain 
an action in his own name, although he is not a party 
to the contract. See Woodbury v. Tampa Water Works 
Co., 57 Fla. 248, 49 So. 556; First Nat. Bank v. Perk- 
ins, 81 Fla. 341, 87 So. 912. 

Specific performance of a voluntary promise to 
convey land will not be decreed. A valuable considera- 
tion is necessary. Maloy v. Boyett, 53 Fla., 956, 43 
So. 243. Nor will a mere promise of a gift, the prop- 
erty not being delivered to the donee or otherwise plac- 
ed beyond the control of the donor, be enforced by 


the courts. Ross & Co. v. Walker 44, Fla. 704, 32 So. 
934. 

The prevailing rule is that if one person, for a 
valid consideration, makes a parol promise to another 
for the benefit of a third person, the third person may 
maintain an action on the promise. See Americar? 
Surety Co. v. Smith, Fla. 1389 So. 440; 
Wright v. Terry, 23 Fla. 160, 2 So. 6. 


Section 136. A PROMISE TO DIS- 
CHARGE A DUTY CREATES A DUTY BOTH 
TO THE CREDITOR BENEFICIARY AND 
TO THE PROMISEE. EXTENT OF THESE 
DUTIES. 


(1) Except as stated in Sections 140 and 
143. 


(a) a promise to discharge the promisee’s 
duty creates a duty of the promisor to 
creditor beneficiary to perform the 
promise; 

(b) a promise to discharge the promisee’s 
duty creates also a duty to the promi- 
see; 

(c) whole or partial satisfaction of the 
promisor’s duty to the creditor benefic- 
ary satisfies to that extent the promi- 
sor’s duty to the promisee; 

(d) whole or partial satisfaction of the 
promisor’s duty to the promisee in any 
other way than by rendering the prom- 
ised performance in whole or in part 
does not limit the promisor’s duty to 
the creditor beneficiary. 

(2) Whether the extent of the promisor’s 
duty to the creditor beneficiary is measured by 
the promiseee’s actual, supposed, or asserted 
duty to the beneficiary at the time of the mak- 
ing of the contract, or at some other time, de- 
pends upon the interpretation of the promise. 


136. A PROMISE TO DISCHARGE A DUTY 
CREATES A DUTY BOTH TO THE CREDITOR BEN- 
EFICIARY AND TO THE PROMISEE. EXTENT 
OF THESE DUTIES. 

Subdivision (1) states the law of Florida. Thus 
where a purchaser of mortgaged premises expressly 
assumes the payment of the mortgage indebtedness as 
part of the consideration for the conveyance, he is li- 
able for payment to the mortgagee. Key West Wharf 
& Coal Co. v. Porter, 63 Fla. 448, 58 So. 599; Ameri- 
can Securities Co. v. Goldsberry, 69 Fla. 104, 67 So. 
862; Herrin v. Abbe, 55 Fla. 769, 46 So. 183. Buta 
purchaser buying subject to a mortgage, -but not as- 
suming the mortgage, does not become the vendor’s 
surety, and is not personally liable for the debt. Mi- 
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ami Real Estate Co. v. Baxter, Fla., , 124 
So. 452. A collateral obligation may be validly as- 
sumed by one party to pay the debt of another party, 
and may be enforced without effecting a discharge of 
the original obligor. McKittrick Dry Goods Co. v. 
Goodman, 55 Fla. 361. : 
Conditional promises. If the promise is condition- 
al, the promisor may incur a duty to the beneficiary 
subject to the happening of, or the performance of, the 
condition. Jones v. McCallum, 21 Fla. 392; Ballas v. 
Lake Weir Light & Water Co., Fla., , 130 
So. 421. 

The standard mortgage clause creates an inde- 
pendent contract of insurance for the separate bene- 
fit of the mortgagee, ingrafted upon the main contract 
of insurance contained in the policy itself, and to be 
rendered and understood by reference to the policy. 
Fire Asso. of Phila. v. Evansville Brew. Co., 73 Fla. 
904, 75 So. 196. 


Section 137. DISCLAIMER BY A BENE- 
FICIARY. 

A donee beneficiary or a creditor benefic- 
iary who has not previously assented to the 
promise for his benefit, may, in a reasonable 
time after learning of its existence and terms, 
render, the duty to himself inoperative from the 
beginning by disclaimer, unless such action is a 
fraud on creditors. 


137. DISCLAIMER BY A BENEFICIARY. 
No Florida cases on the point have been found. 


Section 138. ALLOWANCE OF SPECIF- 
IC PERFORMANCE. 

If specific enforcement of a duty owed to a 
donee beneficiary or to a creditor beneficiary is 
possible and in accordance with the rules of 
equity, a suit for such enforcement can be main- 
tained. The suit may be brought either by the 
promisee or by the beneficiary. 


138. ALLOWANCE OF SPECIFIC PERFORM- 
ANCE. 

This section restates the Florida law. Thus it is 
held that where one purchases property with notice 
that the grantor had contracted to convey it to anoth- 
er, he may be compelled to perform the contract in the 
same manner and to the same extent that his grantor 
would have been liable to do had he not transfer- 
red the legal title. Fisher v. Miller, 92 Fla. 48, 109 
So. 257; Hannan v. Holz, 94 Fla., 1, 92 So. 874; Drake 
Lumber Co., v. Branning, 66 Fla., 543, 64 So. 263, 
Drake v. Brady, 57 Fla. 398, 48 So. 978. 
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McHardy v. McHardy, 7 Fla. 301, holding a devise 
of real and personal property to pay debts creates a 
trust which will be executed in a court of equity. 


Section 139. NEITHER A DONEE BENE- 
FICIARY NOR A CREDITOR BENEFIC- 
IARY NEED BE IDENTIFIED AT THE 
TIME OF THE CONTRACT. 

It is not essential to the creation of a right 
in a donee beneficiary or in a creditor benefic- 
iary that he be identifed when a contract con- 
taining the promise is made. 


139. NEITHER A DONEE BENEFICIARY NOR 
A CREDITOR BENEFICIARY NEED BE IDENTI- 
FIED AT THE TIME OF THE CONTRACT 

The Florida decisions are in accord with this sec- 
tion. Woodbury v. Tampa Water Works Co., 57 Fla. 
243, 49 So. 556, the individual property holders of a 
city may have a right of action for breach of a con- 
tract made by a corporation with the city for supply- 
ing the city with; water. 

Wright v. Terry, 23 Fla. 160, 2 So. 6, holding priv- 
ity of consideration between the promisor and bene- 
ficiary need not exist to support the promise, provid- 
ed there is a valid consideration for the promise be- 
tween the parties to the undertaking. 


Section 140. DEFENCES OF THE PROM- 
ISOR -AGAINST THE PROMISEE ARE 
AVAILABLE AGAINST A BENEFICIARY. 

There can be no donee beneficiary or credi- 
tor beneficiary unless a contract has been form- 
ed between a promisor and promisee; and if a 
contract is conditional, voidable, or unenforce- 
able at the time of its formation, or subsequent- 
ly ceases to be binding in whole or in part be- 
cause of impossibility, illegality or the present 
or prospective failure of the promisee to per- 


_form a return promise which was the considera- 


tion for the promisor’s promise, the right of a 
donee beneficiary or creditor beneficiary under 
the contract is subject to the same limitation. 


140. DEFENSE OF THE PROMISOR AGAINST 
THE PROMISEE ARE AVAILABLE AGAINST A 
BENEFICIARY. 

This section restates the law of Florida. Peacock 
v. Our Home Life Ins. Co., holding a beneficiary of a 
life insurance policy cannot recover on the policy where 
a note was given for the first premium, which was 
not paid at maturity, and both parties to the contract 
agreed that the policy should stand discharged. 
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Section 141. A CREDITOR BENEFIC- 
IARY CAN GET JUDGMENT AGAINST 
BOTH PROMISEE AND PROMISOR, BUT 
ONLY ONE SATISFACTION. WHATEVER 
THE PROMISEE PAYS HE MAY RECOVER 
FROM THE PROMISOR. 

(1) A creditor beneficiary who has an en- 
forceable claim against the promisee can get 
judgment against either the promisee or the 
promisor or against each of them on their re- 
spective duties to him. Satisfaction in whole or 
in part of either of these duties, or of judgments 
thereon, satisfies to that extent the other duty 
or judgment. 

(2) To the extent that a creditor benefic- 
iary satisfies his claim from assets of the prom- 
isee without resorting to the promisor’s con- 
tract the promisee has a right of reimbursement 
from the promisor, which may be enforced di- 
rectly and also, if the creditor beneficiary’s 
claim is fully satisfied, by subrogation to the 
claim of the creditor beneficiary against the 
promisor, and to any judgment thereon and to 
any security therefor of the promisor. 


141. A CREDITOR BENEFICIARY CAN GET 
JUDGMENT AGAINST BOTH PROMISEE AND 
PROMISOR, BUT ONLY ONE SATISFACTION. 
WHATEVER THE PROMISEE PAYS HE MAY RE- 
COVER FROM THE PROMISOR. 

No Florida cases have been found bearing direct- 
ly on the matter involved in this section. In Brown- 
son v. Hannah, 93 Fla., 233, 111 So. 731, it is stated 
that by the assumption by the grantee in a deed of a 
mortgage indebtedness the grantee thereby becomes, 
at least as between himself and the grantor, the pri- 
mary obligor for the debt. 

The mere fact that a deficiency decree has not 
been obtained against a grantee of mortgaged prop- 
erty who has assumed the mortgage and agreed to 
pay it, does not release the mortgagor or his estate. 
Exchange Nat. Bank of Tampa v. Clark-Ray-Johnson 
Co., 95 Fla. 730. 116 So. 648. - 


Section 142. THE PROMISOR’S DUTY TO 
TO A DONEE BENEFICIARY CANNOT BE 
VARIED BY AGREEMENT BETWEEN THE 
PROMISOR AND THE PROMISEE. 

Unless the power to do so is reserved, the 
duty of the promisor to the donee beneficiary 
cannot be released by the promisee or affected 
by any agreement between the promisee and the 


fs | promisor, but if the promisee receives consider- 
_.j, ation for an attempted release or discharge of 
‘(atij,the promisor’s duty, the donee beneficiary can 
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assert a right to the consideration so received, 


and on doing so loses his right against the prom- 
isor. 


142. THE PROMISOR’S DUTY TO A DONEE 
BENEFICIARY CANNOT BE VARIED BY AGREE- 
MENT BETWEEN THE PROMISOR AND THE 
PROMISEE. 

This section is in accord with the law of Florida. 
Stringfellow v. Alexander, 96 Fla. 1, 117 So. 899, where 
one in taking out a policy on his own life and desig- 
nates a person as beneficiary, the assured may not 
change the beneficiary named without his or her con- 
sent unless there is a clause in the policy permitting it. 


Section 143. IN WHAT CASES THE 
PROMISOR’S DUTY TO A CREDITOR BEN- 
EFICIAY CAN BE VARIED BY AGREE- 
MENT BETWEEN THE PROMISOR AND 
THE PROMISEE. 

A discharge of the promisor by the promi- 
see in a contract or a variation thereof by them 
is effective against a creditor beneficiary if, 

(a) the creditor beneficiary does not bring 
suit upon the promise or otherwise ma- 
terially change his position in reliance 
thereon before he knows of the dis- 
charge or variation, and the promisee’s 
action is not a fraud on creditors. 
the promisee’s action is not a fraud on 
creditors. 


(b) 


143. IN WHAT CASES THE PROMISOR’S DUTY 
TO A CREDITOR BENEFICIARY CAN BE VARIED 
BY AGREEMENT BETWEEN THE PROMISOR AND 
THE PROMISEE. 

No Florida cases have been found involving the 
point presented by this section. 


Section 144. A BENEFICIARY’S RIGHT 
IS NOT LIMITED BY AN ERRONEOUS BE- 
LIEF OF THE PROMISEE OR THE PROMI- 
SOR AS TO THE EXISTENCE OF A DUTY 
OF THE PROMISEE TO THE BENEFIC- 
IARY. 

Unless the case is within the rules making 
contract voidable for mutual mistake, where 
performance of a promise in a contract will ben- 
efit a person other than the promisee, the promi- 
sor’s duty is not avoided or limited by an er- 
roneous helief of the promisor or of the promi- 
see as to the existence or extent of a duty of the | 
promisee to the beneficiary. 
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144. A BENEFICIARY’S RIGHT IS NOT LIM- 
ITED BY AN ERRONEOUS BELIEF OF THE PROM- 
SEE OR OF THE PROMISOR AS TO THE EXIS- 
TENCE OF A DUTY OF A PROMISEE TO THE 
BENEFICIARY. 

No Florida cases have been found bearing on this 
section. 


Section 145. BENEFICIARIES UNDER 
PROMISES TO THE UNITED STATES, A 
STATE, OR A MUNICIPALITY. 

A promisor bound to the United States or 
to a State or municipality by contract to do an 
act or render a service to some or all of the mem- 
bers of the public, is subject to no duty under 
the contract to such members to give compen- 
sation for the injurious consequences of per- 
forming or attempting to perform it, or of fail- 
ing to do so, unless, 

(a) an intention is manifested in the con- 
tract, as interpreted in the light of the 
circumstances surrounding its forma- 
tion, that the promisor shall compen- 
sate members of the public for such in- 
jurious consequences, or 

the promisor’s contract is with a muni- 
cipality to render services the non- 
performance of which would subject 
the municipality to a.duty to pay dam- 
ages to those injured thereby. 


(b) 


145. BENEFICIARIES UNDER PROMISE TO 
THE UNITED STATES, A STATE, OR A MUNICIP- 
ALITY. 

The rule announced in this section is illustrated 
by the case of Woodbury v. Tampa Water Works Co., 
57 Fla., 243, 49 So. 556, holding that where the clear 
intent and purpose of a contract between a municipal- 
ity and water company is a direct and substantial 
benefit to third parties severally, and such parties are 
the real parties in interest, they may severally main- 
tain action for breaches of the contract that special- 


Bank v. Perkins, 81 Fla. 241; Muggee v. The Tampa 
Water Works Co., 52 Fla. 371, 42 So. 81. 


Section 146. A CREDITOR BENEFIC- 
IARY WHO SURRENDERS SECURITY TO 
THE PROMISOR LIMITS HIS RIGHT 
AGAINST THE PROMISEE. 

A creditor beneficiary who holds security 
for the performance due him and who, knowing 
of the contract between the promisor and the 
promisee, voluntarily or negligently surrenders 
to the promisor all or any part of the security 
or impairs or destroys the same, thereby limits 
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his right against the promisee to the extent that 
he is injured by the diminution or destruction of 
the value of the security. 


146. A CREDITOR BENEFICIARY WHO SUR- 
RENDERS SECURITY TO THE PROMISOR LIMITS 
HIS RIGHT AGAINST THE PROMISEE. 

No Florida case has been found directly in point 
on the question involved in this section. In Realty 
Mortgage Co. v. Moore, 80 Fla. 1, 85 So. 155, where 
grantee of mortgaged premises assumes and agrees in 
the conveyance to pay the mortgage debt, it was held 
that the extention of the time of payment granted 
the grantee by the mortgagee against the express 
wish of the mortgagor, prevents a deficiency judg- 
ment against the mortgagor. 


Section 147. AN INCIDENTAL BENE- 
FICIARY ACQUIRES NO RIGHT AGAINST 
THE PROMISOR. 

An incidental beneficiary acquires by virtue 
of the promise no right against the promisor or 
the promisee. 


147. AN INCIDENTAL BENEFICIARY AC- 
QUIRES NO RIGHT AGAINST THE PROMISOR. 

In Florida an action cannot be maintained by the 
third person merely because he will be incidentally 
benefitted by performance of the contract, but he must 
be a party to the consideration, or the contract must 
have been entered into for his benefit, and he must 
have some legal or equitable interest in its perform- 
ance. Wright v. Terry, 23 Fla. 160, 2 So. 6. And see 
Seaboard Air Line Ry. Co. v. Tampa Southern R. Co., 


ly injure them. See also to the same effect First Nat. 


Fla., , 121 So. 477, holding plaintiff, seek- 
ing to injoin interference with track construction, can 
not claim rights under a contract between other rail- 
roads to which contract it was a stranger. Punta Gor- 
da Bank v. State Bank of Fort Meade, 52 Fla., 399, 
42 So. 846, holding a party who is only incidentally 
benefitted by a contract of guarantee has no such in- 
terest in its performance as entitles him to sue for its 
breach. 


CHAPTER VII. 


- Assignment of Contractural Rights and Delegation of 


the Performance of Contractural Duties or Conditions. 


Section 148. SCOPE OF CHAPTER. DEF- 
INITIONS PECULIAR TO THE CHAPTER. 

(1) The statements in this Chapter are 
qualified with reference to rights and duties un- 
der negotiable instruments or conveyances of 
land, by the special rules of law governing ne- 
gotiable instruments, and by the rules of the 
law of property creating rights in or imposing 
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duties on a person because he has acquired an 
interest in land. 

(2) In this Chapter, 

(a) “Right” includes all rights arising un- 
der contracts or for breaches of con- 
tract, and only such rights; 

(b) “Obligor” means a person subject to a 
contractural duty or liable for breach 
of contract; 

(ce) “Obligee” means the original owner of 
a right. 


148. SCOPE OF CHAPTER. 
PECULIAR TO THE CHAPTER. 
Descriptive Text:—No Florida cases found. 


DEFINITIONS 


Section 149. DEFINITION OF ASSIGN- 
MENT, ASSIGNOR, AND ASSIGNEE. 

(1) An “assignment” of a right is a mani- 
festation to another person by the owner of the 
right indicating his intention to transfer, with- 
out further action or manifestation of inten- 
tion, the right to such other person or to a third 
person. 

(2) An “assignor” is a person who assigns a 
right, whether or not he is the original owner 
thereof. 

(3) An “assignee” is a person to whom a 
right is assigned, whether or not the assignor is 
the original owner thereof. 

(5) “assignment for value” is one given 

(a) for a consideration that would be in- 

sufficient for an informal contract, or 

(b) as security for the satisfaction of a 

right then enforceable, or 

(c) as security for the satisfaction of a 

right which would be then enforceable 
if it were not for the operation of a 
Statute of Limitations, of Bankruptcy 
or of Frauds, or 

(d) as security for a right which the as- 

signee, induced by the assignment, 
thereafter acquires. 

(6) An assignee under an assignment given 
for value is an assignee for value. Any other as- 
signment or assignee is a gratuitous assignment 
or assignee. 


149. DEFINITION OF ASSIGNMENT, ASSIGN- 
OR AND ASSIGNEE. 

Florida law is in substantial accord with the def- 
inition as stated in subsection (1): Sanders vs. Ran- 
son, 37 Fla. 457, 20 So. 530, holding that the use of the 
words “transfer and assign” is a sufficient manifesta- 
tion of intention to convey title to real estate; Jordan 


vs. John Ryan Co., 35 Fla. 259, 17 So. 73, holding that 
an allegation that the note and open account in suit 
were transferred, assigned and delivered, was succifi- 
ent to authorize suit in the name of the assignee. 

Descriptive Text ‘Subsections (2) to (6). No 
Florida cases found. 


Section 150. DEFINITION OF EFFECT- 
IVE ASSIGNMENT. 

(1) An “effective assignment” is one by 
which the assignor’s right to performance by the 
obligor is extinguished and the assignee ac- 
quires a right to such performance. 

(2) An assignment is not ineffective be- 
cause it is conditional, revocable or voidable by 
the assignor for lack of consideration or for oth- 
er reasons, or because it is within the provisions 
of a Statute of Frauds. 


150. DEFINITION OF EFFECTIVE ASSIGN- 
MENT. 

Florida holdings are in accord with this definition 
as stated in subsection (1): Camp Lumber Co., et al 
vs. Savings Bank et al, 59 Fla., 455, 51 So. 543; State 
ex rel vs. County Commissioners of Suwannee County, 
21 Fia., 1. 

Tuno vs. Roberts, 16 Fla., 738, holding that title 
to an assigned chose in action passes by delivery. 

Sammis vs. L’Engle, 19 Fla., 800, holding that di- 
rections to an attorney to apply the proceeds of a claim 
to a debt due to himself, accompanied by delivery as 
an assignment of the debt to him. 

Vinson vs. Palmer, Receiver, 45 Fla., 630, 34 So. 
276, where the action of the court permitting a note 
sued upon, and previously assigned, to be endorsed 
during the trial in accordance with the previous as- 
signment was upheld; but see Camp vs. First National 
Bank of Ocala, 44 Fla., 497, 33 So. 241, holding that 
under an agreement to assign a note on demand, the 
legal title does not pass until the demand is made. 

Garner vs. Bemis, 81 Fla. 60, 78 So. 426, holding 
that mere expression of intent to change the benefic- 
iary without assignment or surrender of the policy is 
not sufficient to transfer title. 

Goodwin et al vs. Rossier, 64 Fla., 299, 69 So. 231, 
where the court refused to enforce, on behalf of the 
assignee, a contract to convey land to “G and _ associ- 
ates” where it did not appear that “associates” meant 
assigns, or that the assignee was an associate. 

Newman vs. Greene, 92 Fla., 684, 109 So., 582, 
holding that the mere assignment of a mortgage given 
to secure future advances does not bring advances 
made before the assignment within the security of the 
mortgage in the absence of estoppel or contemperan- 
eous equitable assignment of the mortgage. , 


196 


McClure vs. Cent, Estates Inc., et al, 96 Fla., 568, 
120, So. 4, states the definition of an equitable as- 
signment. 

Subsection (2) states the law of Florida as to in- 
effectiveness because of lack of consideration; Sammis 
vs. Wightman, 31 Fla., 10, 12 So. 526. No Florida 
cases have been found as to ineffectiveness for other 
reasons or because the assignment is within the statute 
of Frauds. 

An effective assignment in Florida ordinarily ex- 
tinguishes the right of the assignor, subject to the le- 
gal consequences pointed out in the comment on the 
section in paragraph (b), C. N. H. F. Inc., vs. Eagle 
Crest Dev. Co., Fla., , 128 So. 844. 

For the prevailing rule as to parties, see Sammis 
vs. Wightman, 31 Fla., 45, 12 So. 536; Robinson vs. 
Springfield Co., 21 Fla. 203; Martyn vs. Arnold, 36 
Fla., 446, 18 So. 791. 


Section 151. WHAT RIGHTS 
EFFECTIVELY ASSIGNED. 

A right may be the subject of effective as- 

signment unless, 

(a) the substitution of a right of the as- 
signee for the right of the assignor 
would vary materially the duty of the 
obligor, or increase materially the bur- 
den or risk imposed upon him by his 
contract, or impair materially his 
chance of obtaining return perform- 
ance, or 

(b) the assignment is forbidden by statute 
or by the policy of the common law, or 

(c) the assignment is prohibited by the 
contract creating the right. 


CAN BE 


151. WHAT RIGHTS CAN BE EFFECTIVELY 
ASSIGNED. 

This section states the law of Florida; Tuno vs. 
Roberts, 16 Fla. 738; Smith vs. Westcott, 34 Fla., 430, 
16 So. 332; Fussell et al vs. Nichols, 94 Fla. 403, 114 
So. 431. 

Allen vs. Lamon, Fla., , 128 So. 254, 
where eit is held that power to sell a chose in action 
carries with it power to assign. 

Evins vs. The Gainesville Nat’l. Bk., 80 Fla., 84, 
85 So. 659, holding that the assignment of a debt se- 
cured by a mortgage on real estate carries with it the 
mortgage security. 

Walters vs. Whitlock, 9 Fla., 86, holding that no- 
tice to a debtor is not necessary to a delivery and trans- 
fer of an open account assigned. 

Withers vs. Sandlin, 36 Fla., 619, 18 So., 856, 
holding that the assignee of a debt as collateral se- 
curity with power to collect can sue in his own name; 
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but note; Parker vs. Evening News Publishing Co., 
54 Fla. 544, 45 So. 309, holding that public printing 
contracts are not assignable without the consent of 
proper authorities. 

Walters vs. Whitlock, 9 Fla., 86 holding that val- 
idity of assignment by acts of the parties is govern- 
ed by the law of the owner’s domicile. 

Tuno vs. Roberts, 16 Fla., 738, holding that the 
duty of an obligor is not varied by the assignment of a 
partially performed contract under which the assignee 
is entitled to a quantam meruit and quantum vale- 
blant, unless the contract involves personal confidence 
or fiduciary relations. 

Howard vs. Pensacola Railway Co., 24 Fla., 560, 
5 So. 356, holding that the assignment of a contract, 
under final settlement of which the amount due the 
assignee is less than the amount due the assignor, will 
not avoid a settlement of differences arising under the 
contract by the parties thereto. 

See also; State ex rel vs. Commissioner of Suwan- 
nee County, 21 Fila., 1; Allen v. Lamon, Fla., 
, 128, So. 254; Kendrick v. Giles, 9 Fla., 278. 


Section 152. WHEN AN OBLIGOR MUST 
PERFORM TO AN ASSIGNEE INSTEAD OF 
TO THE ORIGINAL OBLIGEE. 

(1) If the performance which an obligor is 
under a duty to render involves co-operative 
action by the obligee of such a nature that the 
obligee has power to delegate the action to an 
agent, an effective assignment of the obligee’s 
right subjects the obligor to a duty to perform 
with the co-operation of the assignee instead of 
that of the obligee. 

(2) The performance that an obligor is un- 
der a duty to render can be changed by assign- 
ment of the obligee’s right only as stated in Sub- 
section (1) and in slight and unimportant de- 
tails: 


152. WHEN AN OBLIGOR MUST PERFORM 
TO AN ASSIGNEE INSTEAD OF TO THE ORIG- 
INAL OBLIGEE. 

This section states the law of Florida; Carver vs. 
Spencer, 40 Fla., 135, 23 So, 880; Jacksonville T. & W. 
Railway Co., vs. Prior, 34 Fla., 271, 15 So., 760; Ran- 
dall vs. Archer, 5 Fla., 438. 

Withers, Administrator, vs. Sandlin, 36 Fla., 619, 
18 So. 856, holding that after assignment with notice 
to debtor payment cannot be made to assignor. 


Section 153. A JOINT OBLIGEE MAY 
EFFECTIVELY ASSIGN. 


A joint obligee may effectively assign his 
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interest in the joint right, but the assignee can 
enforce the right against the obligor only by 
joining the other obligees in an action against 
the obligor. 


153. A JOINT OBLIGEE MAY EFFECTIVELY 
ASSIGN. 

This section states the law of Florida, as to the 
right of a joint obligee to assign; Higgins vs. Whit- 
aker, Fla., 129 So. 857. 

No cases have been found as to the necessity of 
joining all obligees in an action to enforce the right as 
against the obligor. 


Section 154. WHAT FUTURE RIGHTS 
MAY BE ASSIGNED. 

(1) Except as stated in Section 151, a right 
expected to arise in the future, under a contract 
or employment in existence at the time of the 
assignment, can be effectively assigned. 

(2) An assignment of a right expected to 
arise under a contract or employment not then 
existing is operative only as a promise by the 
assignor to assign the right and an authoriza- 
tion to the assignee to enforce it, but neither im- 
poses a duty upon the obligor no precludes 
garnishment by the obligee’s creditors. 


154. WHAT FUTURE RIGHTS MAY BE AS- 
SIGNED. 

This section is in accord with the law of Florida, 
as stated in subsection (1); Hall vs. O’Neill Turpen- 
tine Co., 56 Fla., 324, 47 So. 609. 

Descriptive text subsection (2). No Florida cases 
have been found under this subsection. 


Section 155. A RIGHT WHICH IS CON- 
DITIONAL OR ARISES UNDER AN IRRE- 
VOCABLE OFFER MAY BE EFFECTIVELY 
ASSIGNED. 

A right which is conditional or arises from 
an irrevocable offer is not for that reason in- 
capable of effective assignment. 


155. A RIGHT WHICH IS CONDITIONAL OR 
ARISES UNDER AN IRREVOCABLE OFFER MAY 
BE EFFECTIVELY ASSIGNED. 

This section states the law of Florida; Commercial 
Credit Co., vs. Nell, 91 Fla., 505, 107 So., 639. 


Section 156. PARTIAL ASSIGNMENT. 
An assignment of either a fractional part of 
a single and entire right against an obligor, or 
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of a stated amount from such a right, is opera- 
tive as to that part or amount to the same ex- 
tent and in the same manner as if the part had 
been a separate right, subject to the limitation 
that if the obligor has not contracted to make 
such a partial performance no legal proceeding 
can be mantained by such an assignee against 
the obligor over his objection, unless all persons 
having colllectively a right to the entire per- 
formance are joined in the proceeding. 


156. PARTIAL ASSIGNMENTS 

This section states the law of Florida; McClure vs. 
Century Estates, Inc., 96 Fla., 568, 120 So. 4; Jordan 
vs. Sayre et al, 24 Fla., 11, 3 So. 329. 

Fulton vs. Gesterding, 47 Fla. 150, 36 So. 56, hold- 
ing that, although the entire fund is owing to the 
drawer, it is not an equitable assignment if drawn 
generally. 


Section 157. A RIGHT CAN BE EFFECT- 
IVELY ASSIGNED ORALLY OR BY WRIT- 
ING. 

A right can be effectively assigned either 
orally or by a writing. 


157. A RIGHT CAN BE EFFECTIVELY AS- 
SIGNED ORALLY OR BY WRITING. 

This section states the law of Florida; Clarkson 
vs. Lauderback, 36 Fla., 660, 19 So. 887; Lay vs. Aus- 
tin, 25 Fla., 933, 7 So. 143; C. N. H. F. Inc., vs. Eagle 
Crest Development Co., Fla., , 128 So. 844; 
Brown vs. Chamberlain, 9 Fla., 464, Sammis vs. L’Eng- 
le, 19 Fla., 890. 

McClure vs. Cent. Estates Inc., et al, 96 Fla., 568, 
120 So. 4, stating rule as to equitable assignment. 

Cotton vs. Williams, 1 Fla., 37 and Thompson vs. 
Williams, 1 Fla., 56, holding that an assignment of a 
bond need not be under seal. 

Tuno vs. Roberts, 16 Fla., 738, holding that “‘prop- 
erty” includes choses in action under statute. 

Vinson vs. Palmer, Receiver, 45 Fla., 630, 34 So. 
276, holding that assignee of a note may sue, although 
assignment was made without endorsement. 

Walters vs. Whitlock, 9 Fla., 86 holding that an 
open account may be transferred by delivery of pos- 
session in case of manifest assignment; and Garner 
vs. Bemis, 81 Fla., 60, 87 So. 426, holding that in the 
absence of assignment, proof of delivery of life insur- 
ance policy with intent to pass title must be convinc- 
ing. 


Section 158. IN WHAT CASES GRATU- 
ITOUS ASSIGNMENTS ARE REVOCABLE. 


(1) The right acquired by the assignee 
under a gratuitous assignment is revocable by 
the assignor’s death, by a subsequent assign- 
ment by the assignor, or by notice from the as- 
signor received by the assignee or by obligor, 
unless, 

(a) the assignment is in a writing either 
under seal of such a nature as to be 
capable of transferring title to a chat- 
tel without delivery thereof and with- 
out consideration; or 
the assigned right is evidenced by a 
tangible token or writing, the surren- 
der of which is required by the obligor’s 
contract for its enforcement, and this 
token or writing is delivered to the as- 
signee, or 

(c) the assignor should reasonably ex- 

pect the assignment to induce action 
or forbearance of a definite and sub- 
stantial character on the part of the 
assignee, and such action or forbear- 
ance is induced. 

(2) If an assignee holding an assignment 
revocable because gratuitous obtains before re- 
vocation, 

(a) payment or satisfaction of the obliga- 

tion, or 

(b) judgment against the obligor, or 

(c) a new contract of the obligor by nova- 

tion, i 
he can hold what he has thus acquired. What- 
ever he obtains after revocation can be recov- 
ered from him by the assignor. 


(b) 


158. IN WHAT CASES GRATITOUS ASSIGN- 
MENTS ARE REVOCABLE. 
Descriptive Text. No Florida cases found. 


Section 159. IN WHAT CASES AN EF- 
FECTIVE ASSIGNMENT MAY BE MADE 
WITHOUT ASSENT BY THE ASSIGNEE. 

(1) An effective assignment may be made 
without assent by the assignee in the following 
cases: 

(a) where the assignment is for value; 

(b) where the assignment is in a writing 
either under seal or of such a nature as 
to be capable of transferring title to a 
chattel without delivery thereof and 
without consideration, and the writing 
is delivered to some one other than the 
assignee; 
where a tangible token or writing, the 
surrender of which is required by the 


(c) 
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obligor’s contract for the enforcemert 
of the assigned right is delivered to 
some one other than the assignee with 
a manifestation of intent to transfer 
the right. 

(2) In all other cases than those stated in 
subsection (1) a manifestation of assent by the 
assignee to the assignment is essential to make 
it effective; 

(3) where an effective assignment is made 
without assent by the assignee it is regarded as 
if it were void from the beginning if he disclaims 
it within a reasonable time after acquiring 
knowledge thereof, except that acts lawful when 
done cannot by the disclaimer be made tortious. 


159. IN WHAT CASES AN EFFECTIVE AS- 
SIGNMENT MAY BE MADE WITHOUT ASSENT 
BY THE ASSIGNEE. 

Descriptive Text. No Florida cases found. 


Section 160. DELEGATION OF PER- 
FORMANCE OF A DUTY OR A CONDITION. 

(1) A delegation by an obligor of the per- 
formance of a duty which he owes, or by an 
obligee of the performance of a condition to 
which his right is subject, is an authorization to 
another to render the performance. 

(2) Delegation may give to the persun del- 
egated an option to render performance or not, 
and such an option may be given gratuitously or 
by contract; or the person delegated may bind 
himself by contract conditionally or uncondit- 
ionally to render performance. ' 

(3) Performance or offer of performance 
by a person delegated has the same legal effect 
as performance or offer of performance by a 
person delegated has the same legal effect as 
performance or offer of performance by the 
person named in the contract, unless, 

(a) performance by the person delegated 
varies or would vary materially from - 
performance by the person named in 
the contract as the one to perform, and 
there has been no such assent to the 
delegation as is stated in Section 162, 
or 

(b) the delegation is forbidden by statute 
or by the policy of the common law, or 

(c) the delegation is prohibited by con- 
tract. 

(4) Neither the delegation of performance 
by an obligor, nor a contract with the obligor 
by the person to whom the performance is dele- 
gated to assume the obligor’s duty, extinguishes 
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it or prevents recovery of damages from him if 
the duty is not performed. 


160. DELEGATION OF PERFORMANCE OF A 
DUTY OR CONDITION. 

Descriptive Text subsections (1), (2) and (8). No 
Florida cases found. 

Subsection (4) is in accord with the rule in Flor- 
ida; Belton vs. Williams & Heirs, 4 Fla., 11. 


Section 161. ASSIGNMENT OF RIGHTS 
UNDER A BILATERAL CONTRACT. 

Rights under a bilateral contract may be 
assigned as effectively as rights under a uni- 
lateral contract; but duties on which rights un- 
der 2 bilateral contract are conditional cannot 
be extinguished or varied materially by any as- 
signment. 


161. ASSIGNMENTS OF RIGHT UNDER A BI- 
LATERAL CONTRACT. 

This section states the law of Florida; Fla. E. C. 
Railway vs. Eno, Fla., , 128 So. 622. 


Section 162. IN WHAT CASES ASSENT 
TO AN ASSIGNMENT OF A RIGHT OR TO 
THE DELEGATED PERFORMANCE OF A 
a PRECLUDES SUBSEQUENT OBJEC- 
TION. 

(1) If in a contract the obligor manifests 
assent to the future assignment of a right, or 
the obligee manifests assent to the future dele- 
gation of the performance of a duty, the power 
of assignment or delegation in accordance with 
the terms of the manifested assent exists de- 
spite any subsequent objection. 

(2) If such assent is manifested after the 
creation of a contract, the assent is similarly ef- 
fective if it is given for sufficient consideration 
or the facts are such that an informal promise 
would be binding, or if, in reasonable reliance on 
the manifestation, a material change of position 
takes place. 

162. IN WHAT CASES ASSENT TO AN AS- 
SIGNMENT OF A RIGHT OR TO THE DELEGATED 
PERFORMANCE OF A DUTY PRECLUDES SUBSE- 
QUENT OBJECTION. 

Descriptive text under subsection (1). No Flor- 
ida cases have been found, but see Belton vs. Williams, 
4 Fla., 11, holding that the assignment of a bond se- 
curing the payment of the purchase price, under a 
contract to convey land, does not permit the vendor 
to delegate the obligation to make title, without the 
consent of the vendee. 


Subsection (2) is in accord with the Florida law; 
Wilson, Otwell & Cone vs. Ritch et al, 93 Fla., 689, 112 
So. 547. 


Section 163. IN WHAT CASES AN 
ORDER IS AN ASSIGNMENT. 

(1) An order by an obligee upon his obligor 
which is conditional upon the existence of a 
particular duty of the obligor to the obligee or 
of an indebtedness of the obligor to the obligee 
which will be wholly or partially extinguished 
by performance or payment in compliance with 
the order, is an assignment if the person to 
whom the order is given is authorized by the 
obligee to retain the performance or payment. 

(2) An order which directs the drawee to 
render a performance or make a payment irre- 
spective of the existence of a duty or indebted- 
ness is not an assignment, though the drawee is 
under a duty to the drawer to comply with the 
order and though the order is accompanied with 
a direction to charge the performance or pay- 


~ ment to a particular account. 


163. IN WHAT SASES AN ORDER IS AN AS- 
SIGNMENT. 

Descriptive text subsection (1). No Florida cases 
have been found. 

Subsection (2) is in accord with the Florida hold- 
ings; Fulton, Receiver, vs. Gesterding et al, 47 Fla., 
150, 36 So. 56; Amos vs. Baird et al, 96 Fla., 181, 117 
So. 789. 


Section 164. INTERPRETATION OF 
WORDS PURPORTING TO ASSIGN A BI- 
LATERAL CONTRACT AND EFFECT OF 
ACCEPTANCE OF THE ASSIGNMENT BY 
THE ASSIGNEE. | 

(1) Where a party to a bilateral contract 
which is at the time wholly or partially execu- 
tory on both sides, purports to assign the whole 
contract, his action is interpreted, in the ab- 
sence of circumstances showing a contrary in- 
tention, as an assignment of the assignor’s 
rights under the coptract and a delegation of 
the performance of the assignor’s duties. 

(2) Acceptance by the assignee of such an 
assignment is interpreted, in the absence of 
circumstances showing a contrary intention, as 
both an assent to become an assignee of the as- 
signor’s rights and as a promise to the assign- 
[ to assume the performance of the assignor’s 
uties. 


164. INTERPRETATION OF WORDS PURPORT- 
ING TO ASSIGN A BILATERAL CONTRACT AND 
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EFFECT OF ACCEPTANCE OF THE ASSIGNMENT 
BY THE ASSIGNEE. 
Descriptive text. No Florida cases found. 


Section 165. REPUDIATION OF A DUTY 
IS NOT EXCUSED BY PROVIDING A COM- 
PETENT PERSON TO ASSUME ITS PER- 
FORMANCE BUT ACCEPTANCE OF ANY 
PERFORMANCE FROM THE DELEGATED 
PERSON MAY EFFECT A NOVATION. 


(1) Where a party to a contract who is sub- 
ject to a duty manifests an intention not to per- 
form it and to be subject to no duty in case of 
its non-performance, the legal effect of such 
manifestation is not limited by the fact that he 
has made a contract with a competent person, 
by which the latter promises to perform the du- 
ty. 

(2) If the other party to the contract, with 
knowledge of such a manifestation of intention, 
as is stated in Subsection (1), accepts perform- 
ance of any part of the duty from the person 
who has assumed it, without previously inform- 
ing either the party who delegates or the per- 
son who assumes performance of an intention to 
retain unimpaired the rights under the contract, 
a novation arises which discharges the delegat- 
ing party from his duty to perform, and substi- 
tutes instead a similar duty in the person 
who assumes performance. 


165. REPUDIATION OF A DUTY IS NOT EX- 
CUSED BY PROVIDING A COMPETENT PERSON 
TO ASSUME ITS PERFORMANCE; BUT ACCEPT- 
ANCE OF ANY PERFORMANCE FROM THE DELE- 
GATED PERSON MAY EFFECT A NOVATION. 


This section is in accord with the Florida law; 
Parker vs. Evening News Publishing Co., 54 F'la., 544, 
45 So. 309; McKittrick Dry Goods Co., vs. Goodman, 
55 Fla., 361, 45 So. 995. 


Section 166. EFFECT OF A PROMISE TO 
ASSIGN IN THE FUTURE. 

(1) A contract to assign a right in the fu- 
ture is not an assignment. But a contract to as- 
sign as security a right which is specified and 
capable of effective present assignment under 
Sections 151 and 154, gives the promisee a right 
against the obligor inferior to that of an as- 
signee only in that the right will be extinguish- 
ed if, before satisfaction is obtained by the 
promisee, an assignment of the obligee’s right is 
made to a purchaser for value in good faith who 
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neither knows. nor has reason to know of the 
prior contract. 

(2) The obligor may require that the prom- 
isor be joined in any action to enforce the right 
brought against him by the promisee. 


166. EFFECT OF A PROMISE TO ASSIGN IN 
THE FUTURE. 

The statement in subsection (1) that ‘“‘a contract 
to assign a right in the future is not an assignment’, 
is in accord with the law of Florida; Camp vs. First 
Nat’l. Bank, 44 Fla., 497, 33 So. 241; No cases have 
been found where a contract to assign as security was 
made, as stated in the balance of the subsection. 

Descriptive text subsection (2). No Florida cases 
have been found. 


Section 167. DEFENSES AND SET-OFFS 
— AN ASSIGNEER’S RIGHT IS SUB- 

(1) An assignee’s right against the obligor 
is subject to all limitations of the obligee’s right, 
to all absolute and temporary defenses thereto, 
and to all set-offs and counterclaims of the ob- 
ligor which would have been available against 
the obligee had there been no assignment, pro- 
vided that such defenses and set-offs are based 
on facts arising thereafter prior to knowledge 
of the assignment by the obligor. 

(2) Except as stated in Subsection (3), an 
assignee’s right against the obligor ‘is subject 
to all set-offs and counterclaims which would 
have been available against the assignee if he 
were the original obligee. 

(3) A sub-assignee’s right against the ob- 
ligor is not subject to the set-off or counter- 
claim of a right of the obligor against a prior as- 
signee unless the obligor’s right was acquired 
prior to any sub-assignment by the prior as- 
signee, nor even in that case if a sub-assignee 
claiming under such prior assignee is a pur- 
chaser for value in good faith of the assigned 
right, who neither knows nor has reason to 
know of the existence of the obligor’s right. 


167. DEFENSES AND SET-OFFS TO WHICH AN 
ASSIGNEE’S RIGHT IS SUBJECT. 

Subsections (1) and (2) state the law of Florida; 
Howard vs. P. & A. Ry. Co., 24 Fla., 560, 5 So. 356: 
Carter vs. Brady & Cox, 51 Fla., 404, 41 So. 539, 
Birmingham T. & 8. Co. vs. Jackson County Mill Co., 
41 Fla., 498, 27 So. 43; Reddish v. Ritchie, 17 Fla., 867, 
Kilcrease vs. White, 6 Fla., 45; Geo. E. Sebring Co., vs. 
Skinner, Fla., , 129 So. 759, Randall vs. 
Archer, 5 Fla., 438; Tuno, Jessup & Co. vs. Roberts, 
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16 Fla., 738, Stokes vs. Baars, 18 Fla., 656; Haughey 
vs. Heaney, 89 Fla., 102, 193 So. 400; Mason vs. Flow- 
ers, 91 Fla., 224, 107 So., 334; Johnston vs. Allen, 22 
Fla., 224, holding that in absence of notice of assign- 
ment the debtor is not required to demand production 
of evidence of indebtedness from assignor upon making 
payment. Sammis vs. Wightman, 31 Fla., 10, 12 So. 
526, holding that in an action by the assignee defend- 
ant cannot raise a question as to the consideration of 
the assignment. 


Section 168. NEW FACTS WHICH 
WOULD REMOVE DEFECTS IN AN AS- 
SIGNOR’S RIGHT HAVE THE SAME EF- 
FECT IN FAVOR OF AN ASSIGNEE. 

Except as stated in Section 92, defects in 
the assignee’s right or legal disadvantages to 
which it is subject may be removed by such new 
facts as would have had that effect in favor of 


_ the assignor had there been no assignment. 


168. NEW FACTS WHICH WOULD REMOVE 
DEFECTS IN AN ASSIGNOR’S RIGHT HAVE THE 
SAME EFFECT IN FAVOR OF AN ASSIGNEE. 

Descriptive text. No Florida cases found. 


Section 169. INTERPLEADER LIES 
WHERE AN ASSIGNMENT IS VOIDABLE. 

If an assignment is voidable the obligor 
may interplead the assignee and the person 
having the power of avoidance. If the latter 
elects to exercise his power the obligor is under 
no duty to the assignee. 


169. INTERPLEADER LIES WHERE AN AS- 
SIGNMENT IS VOIDABLE. 
Descriptive text. No Florida cases found. 


Section 170. BY WHOM AN OBLIGOR 
MAY BE DISCHARGED. 

(1) Except as stated in Subsection (3), an 
obligor is discharged from any duty to the ob- 
ligee or to any assignee if he obtains a discharge 
of the duty from the person then having the 
right to receive performance. 

(2) Except as stated in Subsection (3) an 
obligor is discharged from any duty to the ob- 
ligee or to any assignee, if he obtains for value, 
by performance or otherwise, a discharge of 
the duty. 

(a) from the obligee or from any holder of 

an irrevocable assignment, if the ob- 
ligor neither knows nor has reason to 


know facts showing that another per- 
son than the person giving the dis- 
charge has the right to receive per- 
formance, or 

(b) from any holder of an assignment de- 
feasible because gratuitous but on no 
other ground, unless the obligor knows 
or has reason to know facts showing 
not only that the assignment is gratui- 
tous but that it has been effectually 
revoked or superseded; 

(c) from any holder of an assignment 
voidable by the assignor because of in- 
fancy, insanity, fraud, duress, mistake, 
or illegality, if the discharge is obtain- 
ed in good faith prior to avoidance of 
the assignment by the assignor, and the 
obligor neither knows nor has reason 
to know facts showing that the assign- 
ment is voidable. 

(3) If there is a tangible token, or writing 
the surrender of which is required by an oblig- 
or’s contract for its enforcement, the obligor is 
discharged from any duty to the obligee or to 
any assignee if he obtains a discharge of the 
duty and surrender of the token or writing. 

(a) from the obligee or from any assignee 
if such obligee or assignee then has in- 
defeasible ownership thereof, or 

(b) from the obligee or from any assignee, 
if such obligee or assignee, though not 
having indefeasible ownership, then 
has possession thereof with the consent 
of the person having the right of pos- 
session, provided that the obligor gives 
value in good faith by performance or 
otherwise, neither knowing nor having 
reason to know of the defect in owner- 
ship of the person giving the discharge. 

If the obligor does not obtain surrender of 
the token or writing he is under a duty to render 
the agreed performance in spite of a previous 
discharge within the terms of Subsection (1) or 
(2), to an assignee who for value in good faith, 
neither knowing nor having reason to know of 
the discharge, purchases from the obligee or 
from any assignee such token or writing. 


170. BY WHOM AN OBLIGOR MAY BE DIS- 
CHARGED. 

Subsection (1) states the law of Florida as to ne- 
gotiable instruments; Scott vs. Taylor, 63 Fla., 612. 
58 So. 30. No Florida cases have been found as to other 
classes of obligations within this section. 

Descriptive text subsection (2) No Florida cases _ 
have been found directly bearing on this section, but 
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see Withers Administrator, vs. Sandlin, 36 Fla., 619. 
18 So. 856, holding that no right of the assignee is ef- 
fected by payment to the assignor by an obligor who 
has knowledge of the assignment; Lara, Ross & Co., 
vs. Greeley et al, 20 Fla., 926, holding that a sub-con- 
tractor abandoning the work is not entitled to the 
amount retained by the obligor to guarantee comple- 
tion, and which was to be forfeited by the principal 
contractor, upon his failure to complete the work. 
Subsection (3) states the law of Florida; Scott 
vs. Taylor, 63 Fla., 612, 58 So. 30; Johnston vs. Allen. 
22 Fla., 224. 


Section 171. AN ASSIGNEE SUCCEEDS 
TO ANY RIGHT OF PRIORITY OF THE AS- 
SIGNOR IN AN OBLIGOR’S INSOLVENT 
ESTATE, AND TO ANY SECURITIES 
AVAILABLE TO THE ASSIGNOR. 

(1) An assignee is entitled to priority of 
payment from the obligor’s insolvent estate if 
the assignor was so entitled. 

(2) Unless otherwise provided in the as- 
signment or by agreement of the assignee with 
the assignor or with the obligor, an assignee 
under an effective assignment for value has 
the same right to any securities for the assign- 
ed right that were available to the assignor, 
though he has not bargained for them, as if the 
assignor had agreed to transfer them; but the 
right of such an assignee is inferior to that of 
one who purchases the securities for value in 
good faith and who neither knows or has reason 
to know of the assignee’s right. 


_ 171. AN ASSIGNEE SUCCEEDS TO ANY RIGHT 
OF PRIORITY OF THE ASSIGNOR IN AN OBLIG- 
OR’S INSOLVENT ESTATE, AND TO ANY SECURI- 
TIES AVAILABLE TO THE ASSIGNOR. 

- Descriptive text subsection (1). No Florida cases 
have been found. 

Subsection (2) states the law of Florida; Aycock 
Brothers vs. Nat’l. Bank of Dothan, 54 Fla., 604, 45 
So. 501; Voges Motor Co. vs. Ward, 98 Fla., 304, 123 
So. 785; Taylor vs. American Nat’l. Bank of Pensacola, 
63 Fla., 631, 57 So. 678; McClure vs. American Natl’l. 
Bank of Pensacola, 67 Fla., 32, 64 So. 427; Woods vs. 
Bailey, Administrator, 3 Fla., 41; Foreman & Pace, 91 
Fla., 575, 108 So. 170; Holbrook vs. Belton & Higgs, 
5 Fla., 99. 

Rights Passing as Incident—Judgment Lien; 
Broome vs. Bisbee, 14 Fla., 21; Right to Remedies; 
Broome vs. Bisbee, 14 Fla., 21. 


Section 172. IN WHAT CASE AN AS- 
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SIGNEE PREVAILS OVER AN ATTACH- 
MENT OF THE ASSIGNED RIGHT BY A 
CREDITOR OF THE ASSIGNEE. 

(1) Except as stated in Subsection (2), the 
right of an assignee whose assignment is effec- 
tive and irrevocable is superior to that of a sub- 
sequently attaching creditor of the assignor, un- 
less the assignment is made in fraud of credit- 
ors; but the right of an assignee is inferior to 
that of such a creditor if the assignment is gra- 
tuitous or is voidable for fraud or duress in its 
procurement or is in fraud of creditors. 

(2) If an obligor garnisheed for a debt due 
from him to the assignor neither knows nor has 
reason to know, until after judgment has been 
rendered charging him, of an assignment of the 
debt made prior to the garnishment, he is 
discharged from his obligation to the assignee. 


172. IN WHAT CASES AN ASSIGNEE PRE- 
VAILS OVER AN ATTACHMENT OF THE AS-— 
SIGNED RIGHT BY A CREDITOR OF THE AS- 
SIGNOR. 

This section states the law of Florida; Sammis vs. 
L’Engle, 19 Fla. 800. 

Subsection (2); Sessions vs. Stevens. 1 Fla., 233. 
It should be noted that this case does not involve any 


question of notice by the garnished obligor of the as- 
signment. 


Section 173. PRIORITIES 
SUCCESSIVE ASSIGNMENTS 
SAME RIGHT. 

Where the obligee or an assignee makes two 
or more successive assignments of the same 
right, each of which would have been effective 
if it were the only assignment, the respective 
rights of the several assignees are determined 
by the following rules: 

(a) A subsequent assignee acquires a right 


BETWEEN 
OF THE 


_ against the obligor to the exclusion of a prior 


assignee if the prior assignment is revocable or 
voidable by the assignor; 

(b) Any assignee who purchases his assign- 
ment for value in good faith neither knowing 
nor having reason to know of a prior assign- 
ment, and who obtains 

(i) payment or satisfaction of the obli- 

gation, or 
(ii) judgment against the obligor, or 
(iii) a new obligation of the obligor by a 
novation, or 

(iv) delivery of a tangible token or writing, 
surrender of which is required by the 
obligor’s contract for its enforcement, 
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can retain any performance so received and can 
enforce any judgment or novation so acquired, 
and, if he has obtained a token of writing as 
stated in paragraph (iv), can enforce against 
the obligor the assigned right; 

(c) Except as stated in Clauses (a) and 
(b), a prior assignee is entitled to the exclusion 
of a subsequent assignee to the assigned right 
and its proceeds. 


173. PRIORITIES BETWEEN SUCCESSIVE AS- 
SIGNMENTS OF THE SAME RIGHTS. 


Descriptive text subsections (a) and (b). No Fior- 
id cases have been found. 

Subsection (c) states the Florida rule; Northrup 
vs. Reese, 68 Fla., 451, 67 So. 136. 


Section 174. AN ASSIGNEE WHO PUR- 
CHASES A RIGHT IN GOOD FAITH IS NOT 
SUBJECT TO LATENT EQUITIES. 


If an assignor’s right against the obligor is 
voidable by some one other than the obligor or 
is held in trust for such a person, an assignee 
who purchases the assignment for value in good 
faith neither knowing nor having reason to 
know of the right of such person cannot be de- 
prived of the assigned right or its proceeds. 


174. AN ASSIGNEE WHO PURCHASES A 
RIGHT IN GOOD FAITH IS NOT SUBJECT TO LAT- 
ENT EQUITIES. 


This section states the law of Florida; McClure vs. 
American Nat’]. Bank of Pensacola, 67 Fla., 32, 64 So. 
427. 


But see Myers et al vs. Van Buskirk, 96 Fla. 704, 
119 So. 123; holding that knowledge that the assignor 
holds only an equitable title is notice to the assignee 
of all defects; and Tuno vs. Roberts, 16 Fla., 738, hold- 
ing that an assignee of a chose in action, not a ne- 
gotiable paper, takes subject to all the equities against 
the assignor. : 


Section 175. WARRANTIES OF AN AS- 
SIGNOR. 


(1) An assignor of a right by assignment 
under seal or for value warrants to the assignee, 
in the absence of circumstances showing a con- 
trary intention, 


(a) that he will do nothing to defeat or im- 
pair the value of the assignment; 
(b) that the right, as assigned, actual- 
ly exists and is subject to no limita- 
tions or defences other than those 


stated or apparent at the time of the 
assignment; 

(c) that any token, writing or evidence of 
the right delivered to the assignee as 
part of the transaction of assignment 
or exhibited to him as an inducement to 
accept the assignment, is genuine and 
what it purports to be. 

(2) An assignor does not by the mere fact 
of assigning warrant that the obligor is solvent 
or that he will perform his obligation. 

(3) An assignor is bound by affirmations 
and promises to the assignee with reference to 
the right assigned, in the same way and to the 
same extent that one who transfers chattels 
is bound under like circumstances. 

(4) An assignee’s rights under his assign- 
or’s warranties are not assigned to a sub-as- 
signee by the mere assignment of the right 
against the obligor, to which the warranties re- 
late, but the rights under such warranties may 
be expressly assigned. 


175. WARRANTIES OF AN ASSIGNOR. 

Descriptive text subsections (1), (2) and (4). No 
Florida cases have been found. 

Subsection (8) is in accord with the Florida law; 
Fegley vs. Jennings, 44 Fla., 203, 32 So. 873. 


Section 176. EFFECT OF PROHIBITION 
IN A CONTRACT AGAINST ITS ASSIGN- 
MENT. 

A prohibition in a contract of the assign- 
ment of rights thereunder is for the benefit 
of the obligor, and does not prevent the assignee 
from acquiring rights against the assignor by 
the assignment or the obligor from discharging 
his duty under the contract in any way per- 
missible if there were no such prohibition. 


176. EFFECT OF PROHIBITION IN A CON- 
TRACT AGAINST ITS ASSIGNMENT. 

Descriptive text. No Florida cases have been found 
directly holding this proposition, but see; Farmers 
Bank & Trust Co. vs. Palms Publishing Co., et al, 86 
Fla., 371, 87 So. 143, holding that by accepting the 
benefits of a sub-lease, a landlord may be estopped to 
declare a forfeiture, even though the original lease con- 
tained a covenant against sub-letting. 


Section 177. ASSIGNMENT OF SUP- 
POSED OR ASSERTED RIGHTS AND DEL- 


EGATION OF THE PERFORMANCE OF | 


SUPPOSED OR ASSERTED DUTIES. 


Assignment of supposed or asserted rights 
and delegation of the performance of supposed 
or asserted duties or conditions are governed 
by principles analogous to those stated in this 
Chapter as applicable to the assignment of 
rights and the delegation of the performance of 
actual duties or conditions. 


177. ASSIGNMENT OF SUPPOSED OR AS- 
SERTED RIGHTS AND DELEGATION OF THE 
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PERFORMANCE OF SUPPOSED OR ASSERTED 
DUTIES. 


No direct authority has been found in the Florida 
cases on the point stated in this section, but in Stokes 
v. Baars, 18 Fla., 656, it is held that where the as- 
signor of a contract to purchase logs payable in “cash 
on handling specifications” who has failed to make pay- 
ments as specified, can not, for himself or his assignee, 
recover damages for subsequent non-delivery. 
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RIGHTS OF PERSONS FURNISHING MATERIAL OR LABOR TO SUBCONTRACTORS TO 
SUE DIRECTLY ON ORIGINAL CONTRACTOR’S CONSTRUCTION BOND. 


(A paper presented at the annual meeting of the International Association of Insurance Counsel, at 


Swampscott, Mass., Sept. 14-16, 1931). 


By JOHN C. COOPER, JR., 
President, Florida State Bar Association. 


INTRODUCTION 


The question here presented is one of growing 
importance to the surety companies of this country. 
It includes a comparatively narrow subdivision of the 
law applicable to contract bonds, and is perhaps best 
stated as follows: 

When and under what circumstances can a per- 
son furnishing material to or performing labor for a 
subcontractor successfully maintain a suit against the 
surety on the construction bond of the principal con- 
tractor, it being understood that such person so furn- 
ishing labor or material was employed by the subcon- 
tractor and not by the principal contractor. 

In this discussion it will be assumed that the 
surety involved is a corporate surety. Before this 
audience it is needless to restate the modern doctrine 
that the corporate compensated surety cannot expect 
to be protected by the courts with the same strictness 
as were individual sureties under the old common law. 
The corporate compensated surety cannot expect to 
have every doubtful term of the bond determined in 
its favor, and must often expect to have such doubtful 
terms construed adversely to its interest, particularly 
where such corporate surety has prepared or furnished 
the form of bond used. 

In the course of a somewhat active practice in the 
Courts of my own state during the last twenty years, 
I have been brought into sharp personal contact with 
the continued legal extension by court decision of the 
liability of sureties on construction bonds. I have seen 
the trend of the decisions of our court of last resort 
move gradually from early decisions (N. 1) where the 
liability of the surety was strictly construed and the 
construction bond considered as an indemnity to the 
owner, down to very recent and very liberal decisions 
(N. 2). In the last of these decisions it was specifically 
held, with reference to private, not public, work, that 
a subcontractor could sue directly on the contractor’s 
indemnity bond where the bond called for payment of 
persons having subcontracts for labor or materials 
(N. 8). 

This widening liability of the surety evidenced in 
decisions of my own state was the primary cause of an 
investigation of the law elsewhere. The results have 
been even more surprising than had been expected. 
The position of the surety is sufficiently difficult when 


it is held responsible for payment of materials and la- 
bor furnished to the contractor, but when the courts 
hold that a contractor’s surety can be required to pay 
for labor and materials furnished to a subcontractor 
on the work, then the underwriting problem becomes 
even more difficult and hazardous. 


I 


BONDS FOR PUBLIC WORK UNDER FEDERAL 
STATUTE. 


Paraphrasing the language of my friend, Judge 
Powell, (N. 4) in an address delivered before this As- 
sociation last year, the real trouble began when Mr. 
Justice Day of the Supreme Court of the United States 
decided the case of American Surety Company v. Hill 
(N. 5). The Congress of the United States in 1894 
(N. 6) had adopted a statute entitled “An Act for the 
Protection of Persons Furnishing Materials and Labor 
for the Construction of Public Works’. This statute 
required persons entering into contracts with the Unit- 
ed States for the construction or repair of public 
works to execute a surety bond with the additional ob- 
ligation “that such contractor or contractors shall 
promptly make payment to all persons supplying him 
or them labor and materials in the prosecution of the 
work provided for in such contract”. In the Hill case, 
the plaintiffs performed certain work for a subcontrac- 
tor, which subcontractor had been in turn employed by 
the principal contractor. This principal contractor had 
a written contract with the United States for certain 
public work and had entered into a bond conditioned 
as required under the statute mentioned above. As this 
case is the foundation for much of the subsequent law 
in the Federal courts as well as in the state courts on 
the subject now under consideration, it warrants more 
than passing thought. It presents (so far as public 
work done pursuant to statute is concerned) the typ 
ical case extending to the limit the liability of the 
surety company. The bond was conditioned on the con- 
tractor making payment to all persons “supplying him 
or them labor and materials in the prosecution of the 
work provided for in such contract”. It contained no 
statement that it was given for the benefit of sucn 
persons, nor was there any remote suggestion in the 
bond or in the statute (except as its language was 
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thereafter construed by the court) that suit might be 
brought on such bond by third persons. The plaintiff 
in the Hill case was not in privity with the contractor 
who signed the bond. The work done had been done up- 
on the crdcr and request of a subcontractor. Notwith- 
standing these facts, the Supreme Court of tne United 
States in that case held in substance: (a) That the 
court should give to statutes a liberal construction 
when such statutes are intended to secure those ‘urn- 
ishing labor or materials for construction of buildings; 
(b) That it was the purpose of that particular statute 
to require that material and labor actually contributed 
to the construction of public buildings should be paid 
for, and to provide security to that end; (c) That the 
statute should therefore be construed to allow persons 
furnishing material to the subcontractor to be protecit- 
ed by the bond, because, says the Court, “if the con- 
tractor sees fit to let the work to a subcontractor, who 
employs labor and buys material which are used to 
carry out and fulfill the engagement of the original 
cantract to construct a public building, he is thereby 
supplied with the materials and labor for the fulfillment 
of his engagement as effectually as he would have 
been had he directly hired the labor or bought the ma- 
terials.” In other words, the Supreme Court of the 
United States allowed a person furnishing labor or 
materials to a subcontractor to recover in, a direct suit 
brought against the bond of the principal contractor, 
holding that such principal contractor was supplied 
with such labor and materials in the prosecution of the 
work even when there was no privity between such 
principal contractor and the person supplying such la- 
bor or materials through the subcontractor. Mr. Justice 
Day observes that he could not conceive that this con- 
struction of the bond worked any hardship on the 
surety, because, (in his language) “it is easy for 
the contractor to see to it that he and his surety are 
secured against loss by requiring those with whom 
he deals to give security by bond, or otherwise, for the 
payment of such persons as furnish work or labor 
to go into the structure.” The statute under which 
the Hill case was decided was amended in 1905 (N. 


The statute as amended again came before the Supreme 
Court of the United States in the Mankin case (N. 8). 
Mr. Justice Day again wrote the opinion of the court 
and re-affirmed his former holding in the Hill case to 
the general effect that labor and materials used in 
the prosecution of a public work, though furnished to 
a subcontractor. are within the obligation of a bond 
conditioned pursuant to such statute for the prompt 
payment by the contractor to all persons supplying him 
with labor or materials in the prosecution of the work. 

These decisions of the Supreme Court of the Unit- 
ed States state the law as it now exists covering all 
bonds for Federal public work. The statute as now 


7) and the statute as thus amended is still in force. | 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


amended contains provisions, which, to a limited ex- 
tent, protect the surety on the contractor’s bond. It 
provides that no suit shall be commenced until after 
the complete performance of the contract and shall be 
commenced within a year after the performance and 
final settlement of the contract and not later, and that 
the claims of all creditors must be settled in one liti- 
gation. But it would seem that even these provisions 
are insufficient to give complete protection to the 
surety. No surety company can with absolute safety 
execute a bond for Federal construction work even if 
such surety sees to it that the principal contractor in 
turn is protected by a bond from every subcontractor. 
For what is its liability if the subcontractor further 
subcontracts part of his work, and the second subcon- 
tractor fails to pay bills for labor and material? I am 
inclined to believe that the surety under the principal 
contractor’s bond might still be liable for labor or ma- 
terial actually used to complete the construction con- 
tract, no matter how remote the relationship of the 
person furnishing such labor or material. 


Il 


BONDS FOR PUBLIC WORK UNDER STATE 
STATUTES. 


In many states statutes similar to the Federal 
statute have been adopted requiring contractors to- 
give surety bonds conditioned upon the payment of 
persons supplying labor and material in the construc- 
tion of public work. Under such statutes there may 
have been, in times past, some question as to whether 
suit could be maintained against the surety on the 
contractor’s bond by persons furnishing such labor or 
material to the contractor. But the almost universal 
rule now adopted by the courts is that on public work 
and under these statutes, the laborer or materialman 
or subcontrator himself can bring suit directly against 
the surety on the contractor’s bond when the con- 
tractor fails to make payments due to such persons. 
In these cases, payment to the contractor of the full 
amount of the contract does not discharge the surety 
on the contractor’s bond. This and other similar ques- 
tions as to the right of third parties to sue on con- 
tractor’s surety bonds were very fully discussed by 
Professor Corbin in the November, 1928, Yale Law 
Journal, with much citation of authority (N. 9). He 
has there stated the rule as follows: (N. 9a) 

“Statutory surety bonds. It is frequently pro- 
vided by statute that in the case of contracts for 
public work the contractor shall give a bond not 
only to indemnify the municipality for breach but 
also to assure payment to sub-contractors, ma- 
terialmen, and laborers. When such a bond is 
executed in conformity with the statute, it is en- 
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forceable against the surety by the third party 

beneficiaries described.” 

Under such statutes, before the adoption of the 
rule in the Hill case, the position of a surety was al- 
ready difficult enough: It was necessary for the surety, 
in order to discharge its liability, to see to it that per- 
sons in privity with the contractor were paid, that is 
to say, laborers, materialmen and subcontractors hold- 
ing contracts directly with the principal contractor. 
Unfortunately the problem under these state statutes 
is now becoming as difficult as it is under the Federal 
statute. Since the decision in the Hill case, many states 
have let down the bars and adopted the rule in the Hill 
case and allowed persons not in privity with the con- 
tractor to sue on the contractor’s bond. In Alabama 
(N. 10), Oregon (N. 11), Washington, (N. 12), 
Arkansas (N. 18), California (N. 14), Tennessee (N. 
15), Oklahoma (N. 16), Missouri (N. 17), Indiana 
(N. 18), Pennsylvania (N. 19), Minnesota (N. 20), 
Michigan (N. 21), Louisiana (N. 22), it has been held in 
substance that a recovery may be had against the 
surety of the original contractor. I would call partic- 
ular attention to the comparatively recent case of 
State v. Southern Surety Company, decided on March 
20th, 1930, by the Supreme Court of Alabama. In that 
case there was a thorough re-consideration of the en- 
tire problem and a discussion of the cases under the 
Federal statute and under the similar state statutes. 
It was urged on behalf of the surety company that 
neither the surety company nor the original contractor 
could possibly know who the materialmen or laborers 
might be who furnished the material and work for the 
subcontractor. Again the court replied as did Mr. Jus- 
tice Day in the Hill case that the “answer is that suf- 
ficient bonds be required of subcontractors to indem- 
nify as to such liability”. In the Alabama case, gaso- 
line and oil were furnished to a subcontractor in the 
performance of a contract for the repair and improve- 
ment of a public highway. It was held that such gaso- 
line and oil were materials and supplies in the work 
provided for in the original contract and that, although 
furnished to a subcontractor, the principal and surety 
under the original contractor’s bond were liable. 

In order to emphasize the serious consequence of 
this line of decisions to the surety companies of this 
country, I must again quote the language of Mr. Jus- 
tice Day in the Hill case. which was repeated by the 
Alabama court in the Southern Surety Company case, 
supra, such language being as follows: 

“If the contractor sees fit to let the work to 

a subcontractor, who employs labor and buys ma- 

terials which are used to carry out and fulfill the 

engagement of the original contract to construct a 

public building, he is thereby supplied with the 

materials and labor for the fulfilment of his en- 
gagement as effectually as he would have been 


had he directly hired the labor or bought the 

materials.” 

The underwriters of every surety company are 
therefore faced with a liability problem under these 
statutes which is most difficult to answer. The surety 
on the principal contractor’s bond has no way of know- 
ing what laborers or materialmen are unpaid. The pay- 
ment in full to the contractor and the payment by the 
contractor in full to his subcontractors does not under 
these statutes seem to discharge the liability of the 
surety. Its liability is apparently not discharged until 
every person who furnished material or performed 
labor in connection with the work has been fully 
paid, whether such persons are known or unknown to 
the contractor. I leave to those of you who must 
answer this problem, the question of determining how 
to protect yourself in such a case, and how to calculate 
the rate which you should charge on such a bond. 


Ill 
BONDS FOR PRIVATE WORK. 


It was once believed that suits could not be sus- 
tained by laborers and materialmen on private work as 
against the surety on the bond of the principal con- 
tractor. Various reasons were assigned for this rule, 
including the often repeated statement that such per- 
sons were protected by the lien laws of the state and 
that the bond was intended by the parties solely to in- 
demnify the owner. As recent an authority as Profes- 
sor Williston in his standard work on Contracts, stat- 
ed: (N. 28) 

“Tt is a common stipulation in a building con- 
tract that the contractor will pay all bills for 
labor and materials. In most cases the fulfilment 
of this promise by the contractor operates to dis- 
charge a liability of the owner of the building, 
whose building would be liable to satisfy the liens 
given by the law to workmen and materialmen. It 
cannot, therefore, be inferred that the promisee 
requires the promise in order to benefit such cred- 
itors of the contractor. The natural inference is 
that his object is to protect himself or his build- 
ing. When, however, the owner of the building is 
a municipality, or county, or State, such an infer- 
ence cannot so readily be justified, for the laws 
give no liens against the buildings of such own- 
ers.” 

The distinction thus drawn by Professor Williston 
is still sustained in many states, and the right of la- 
borers and materialmen to sue has been denied (N. 
24). 

In many states, however, the courts have departed 
from this rule. In these states there have been de- 
cisions construing many bonds with widely varying 
provisions. But it may be said, in general, that in those 
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states where the laborer and materialmen in privity 
with the contractor have been allowed to sue the 
surety on such contractor’s bond, the form of bond 
has usually been conditioned upon the payment by the 
contractor of bills for labor and materials, or has been 
conditioned upon the contractor carrying out his con- 
tract, which contract itself contained a specific pro- 
vision requiring the payment of such bills. Various 
reasons have been assigned for these decisions. Many 
of us had assumed (and many cases had so decided) 
that third parties could sue only in the event that 
theré was an intention of the contracting parties to 
confer a benefit upon such third parties. But Pro- 
fessor Corbin has indicated that this rule may be un- 
sound (N. 25). In a very recent case from Connecticut 
(N. 26) (in which the Aetna Casualty & Surety Com- 
pany was the real defendant) the court stated that 
the intent which must exist on the part of the parties 
to a contract in order to permit a third party to sue 
is not the desire or purpose to confer a particular ben- 
efit on him, but an intent that the promisor should 
assume a direct obligation to him. And it seems, as 
there indicated, that this view is consistent with the 
Re-statement of the law by the American Law Insti- 
tute (N. 27). 

In a recent case from Florida (N. 28) in which 
the American Surety Company was defendant, that 
court speaking through Justice Strum (now United 
States District Judge for the Southern District of Flor- 
ida) said: 

“Although there is some authority tending 
to the contrary, the decided weight of authority 
supports the rule, which we here adopt, that, when 
a building contractor executes an indemnity bond 
to the owner to insure performance of a building 
contract, conditioned in such manner as to fully 
protect the interests of the obligee, and further 
conditioned not merely that the contractor shall 
‘furnish’ or ‘supply’ all materials, but that he shall 
‘make payment to all persons supplying materials 
in the prosecution of the work,’ a materialman 


tered into between the formal parties thereto for 
the benefit of a third party, the materialman. 
Such an obligation is of dual aspect, one of which 
is that the contractor shall perform his contract 
with the owner; the other that he shall pay ma- 


of the work. The owner’s promise to pay the con- 

tractor is the consideration for the latter’s prom- 

ise to pay the materialmen.” | 

It will be noted that language very similar to that 
used in the Hill case here appears, namely, that the 
contractor’s bond is responsible for the payment of 
“materialmen supplying materials in the prosecution 
of the work”. If the surety on such a bond of a pri- 


may recover upon such bond as a contract en- 


terialmen supplying materials in the prosecution . 
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vate contractor can be sued directly by the material- 
men and laborers employed by the contractor on the 
theory that the contractor is obligated to make pay- 
ment to all persons supplying materials and labor in 
the prosecution of the work, what is to prevent the 
court going one step further and finding, as did Mr. 
Justice Day in the Hill case, that persons who furnish 
material and labor to a subcontractor, do, at the same 
time, supply the same to the main contractor in the 
prosecution of the work. In other words, are we not 
about to reach the point where the surety of the prin- 
cipal contractor’s bond will be held responsible to per- 
sons not in privity with the principal contractor when- 
ever it is found that the bond contains an obligation 
to make payment to persons supplying material and 
labor in the prosecution of the work. 

It is well known that the American Institute of 
Architects has adopted a so-called standard form of 
bond which is very widely used by contractors and 
sureties in construction work, particularly on private 
work (N. 29). The fact that this bond is so widely 
used warrants a careful study of its terms. The con- 
dition of this bond is as follows: 

“Now Therefore, the Condition of the Obli- 
gation is such that if the Principal shall faithfully 
perform the Contract on his part, and satisfy all 
claims and demands, incurred for the same, and 
shall fully indemnify and save harmless the Own- 
er from all cost and damage which he may suffer 
by reason of failure so to do, and shall fully reim- 
burse and repay the Owner all outlay and expense 
which the Owner may incur in making good any 
such default, and shall pay all persons who have 
contracts directly with the Principal for labor or 
materials, then this obligation shall be null and 
void; otherwise it shall remain in full force and 
effect.” 

You will note that the bond contains certain obli- 
gations indemnifying the owner and then contains 
this additional condition which has been the subject 
matter of active litigation, namely, that the contractor 
“shall pay all persons who have contracts directly with 
the principal (the contractor) for labor or materials’. 
In other words, this bond is conditioned upon the in- 
demnification of the owner and the payment by the 
contractor of all persons in privity with the contractor. 
I am not advised as to the authorship of this form of 
bond, but I am led to suspect that it may have been 
drafted with particular consideration to the very prob- 
lem now under discussion. The surety under this bond 
executes the bond with a definite limitation of its 
liability, that is to say, an indemnification of the owner 
and possibly a guaranty of the payment by the con- 
tractor of persons in privity with the contractor. 

This exact form of bond, or one substantially in 
this form, was considered by the Supreme Court of 
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Washington in a very recent case decided December 
20th, 1930 (N. 30). In that case, the court stated that 
it was governed by its previous decisions, and held that 
the bond was given to protect the owner alone, that 
there was no privity between materialman and surety. 
and that therefore no suit could be maintained by the 
materialman against the surety on the contractor’s 
bond even though such materialman was in privity 
with the contractor. In another very recent case from 
Massachusetts, decided November 25th, 1939 (N. 31), 
a similar bond was fully considered, and the Massa- 
chusetts court, while admitting that there is a con- 
flict of authority on the question, nevertheless decided 
that in Massachusetts there could be no recovery on 
such a bond.by laborer or materialman because of the 
existence of a rule in Massachusetts that a person 
who is not a party to a contract and from whom no 
consideration moves, may not sue upon it. In the Wash- 
ington case and the Massachusetts case, supra, are 
cited many decisions on both sides of this question. In 
these two states, as well as in some others, the ma- 
terialman cannot sue the surety on the contractor’s 
bond even when the materialman is in privity with 
the contractor and even when the bond is conditioned 
on the contractor paying for materials and labor. (N. 
32). In such states, there is no danger of liability to 
persons furnishing material to a subcontractor be- 
cause the subcontractor himself would have no right 
to sue. 

In many states, however, the rule is otherwise. In 
the Connecticut case mentioned above (N. 33) the 
exact form of bond was considered by that court which 
was later considered in the Washington case, namely, 
the standard form of bond adopted by the American 
Institute of Architects, containing the obligation that 
the principal contractor shall pay all persons who have 
contracts directly with such principal contractor for 
labor or materials. After a full discussion, it was held 
in the Connecticut case that this additional clause 
added nothing to the prior clauses so far as giving any 
right to the owner to recover on the bond, and that 
the presence of such clause in the bond was evidence 
of the right of the subcontractor or materialman or la- 
borer in privity with the principal contractor to sue 
on the bond of the principal contractor. 

The same form of bond was fully considered by 
the Supreme Court of Alabama in a case first decided 
on March 21st, 1929, and later reversed on re-hearing 
on December 5th, 1929 (N. 34). Under the first de- 
cision, concurred in by four of the seven justices, it 
was held that there was no privity between persons 
furnishing material to the contractor and the surety 
and that there could be no recovery. The rule as laid 
down by Professor Williston, to which I have hereto- 
fore referred, was given as the correct statement of 
the law, indicating that there could be no recovery be- 


cause such materialmen were fully covered by the lien 
statutes and that therefore the parties to the contract 
and bond could not have been presumed to have execut- 
ed such contract and bond for the benefit of such third 
persons. On re-hearing before the full court, one of 
the justices who first heard the case, apparently re- 
versed himself, and he, together with the three re- 
maining justices, found directly contrary to the first 
decision, and held that laborers, materialmen or sub- 
contractors in privity with the principal contractor 
could sue upon the bond. It must be noted in this Ala- 
bama case that the court pointed out that the clause of 
the bond sued upon did not require payment to all 
persons who furnished labor or material, but that 
it required paying only those who had contracts for 
labor or material directly with the contractor, and that 
this was the extent of the surety’s liability under that 
feature of the bond. 

The same form of bond was considered by the 
Court of Appeals of Georgia in American Surety Com- 
pany vs. DeWald and it was there held that material- 
men in privity with the contractor could sue the sure- 
ty direct (N. 35). North Carolina has made a similar 
ruling (N. 36), as has also Arkansas (N. 37). In both 
of these cases, the standard form of bond was under 
consideration. A most illuminating case construing this 
form of bond was decided by the Court of Appeals of 
Maryland in 1926 (N. 38). It was held that there should 
be no distinction in principle between bonds under a 
statute or ordinance (that is to say, for public work) 
and bonds not under a statute—that the question is 
simply one of constructural intention. The court then 
considered the language of the standard bond and said, 
with reference to the provision requiring the contractor 
to pay all persons having contracts directly with him, 
that such provision does not apply to all those who may 
furnish labor and material, as it is specifically limited 
to those who have contracts directly with the principal 
for labor or materials. But the court then added these 
significant words. 

“It would accordingly follow that the labor em- 

ployed by a subcontractor or a person furnishing 

material to a subcontractor, would not, wnder this 
provision, have any rights against the surety.” 

I am afraid that this statement, as well as the 
reasoning in some of the other cases cited, may indi- 
cate that in those states, if the bond had been con- 
ditioned on the payment of all persons supplying labor 
or materials, the rule in the Hill case might have been 
made applicable. Certainly, it would have been ap- 
plied in the last case cited, if the reasoning of the court 
is to be given any logical construction. 

In a very recent case decided in the Supreme Court 
of Florida on April 14, 1931 (N. 39) this standard form 
of bond was again considered. Following the rules laid 
down in the cases which I have last cited, recovery was 
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allowed in a suit by a materialman in privity with the 
contractor. It was held that bonds like the one then be- 
fore the court are designed to protect the subcontractor 
and materialman, the opinion stating that “the very 
essence and purpose of these bonds is to save harmless 
the laborer, materialman and subcontractor * * * *, 
and, when so expressed, they should be interpreted to 
effect this purpose. The early common law denied un- 
equivocally any such right. It is one of the sources 
from which has sprung the business of the compensat- 
ed surety, and in part explains why the rule of strict- 
issimi juris has been minimized as to him.” 

Again I am disturbed as to how far the court 
might have gone, under this reasoning, if the suit 
had been by a materialman furnishing material to the 
subcontractor and if the bond had been conditioned to 
pay all persons supplying labor or material instead of 
conditioned, as it was, to pay all persons who have con- 
tracts directly with the principal (contractor) for la- 
bor or materials. 

The old rules are breaking down. This so-called 
modern doctrine is constantly extending the liability 
of the surety and rules and theories announced by Jus- 
tice Day in the Hill case are slowly extending them- 
selves into the realm of private contract bonds. 

After a somewhat extensive search of the authori- 
ties, three cases have been found which seem to pass 
directly on the question of the right of the person 
furnishing labor or material to the subcontractor to 
sue the surety on the principal contractor’s bond where 
private work is involved. All three of these cases have 
to do with the construction of state statutes and are 
not therefore decisive, but are most interesting. 

In California (N. 40) a section of the Code of Civil 
Procedure of that state provides for mechanics’ liens. 
This section then authorizes the filing, by the owner 
of the property, of the original construction contract 
with a surety bond in an amount not less than fifty per 
cent of the contract price, “which bond shall in addition 
to any conditions for the performance of the contract, 
be also conditioned for the payment in full of the 


furnishing materials to be used in * * * such work, 
etc.” The filing of such contract and bond limits the 
libility of the owner. Under this statute it was held 
in Purington v. Olsten (N. 41) that a person furnish- 
ing materials to a subcontractor has a cause of action 
upon the original contractor’s bond. The language of 
this statute bears some resemblance to the Federal 
public works statute construed in the Hill case. Under 
the California statute the court of that state has in sub- 
stance adopted the rule in the Hill case, and has allowed 
a recovery by persons furnishing materials to the sub- 
contractor, apparently on the theory that such ma- 
terials were used in the work and that the payment of 
same was therefore guaranteed by the bond. Surety 


claims of all persons performing labor upon or - 
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companies doing business in California should be care- 
ful to consider the effect of this statute and decision in 
determining the extent of the risk on construction 
bonds in that state. A similar statute seems to have 
been adopted in Utah and to have been declared con- 
stitutional by the Supreme Court of Utah (N. 42). 

In Louisiana there is a statute (N. 43) granting a 
lien for the payment of all persons who have furnish- 
ed labor or materials used under the construction con- 
tracts. It also provides for the execution and recorda- 
tion of the construction contract and requires that the 
owner take with the contract a bond, which bond shall 
require “the true and faithful performance of the 
contract and the payment of all subcontractors, journ- 
eymen, cartmen, workmen, laborers, mechanics and 
furnishers of material, machinery or fixtures, jointly 
as their interest may arise.” Upon filing such a bond, 
it appears that the property is thereby released from 
lien. The Supreme Court of Louisiana construed this 
statute in a comparatively recent case decided Novem- 
ber 26th, 1928, in which Massachusetts Bonding & 
Ins. Co. was the defendant (N. 44). In that case it was 
pointed out that the law makes no discrimination be- 
tween the furnisher of material to the subcontractor 
and furnisher of material to the principal contractor— 
that the mandate of the statute is that the bond shall 
secure payment of debts due to all materialmen. It was 
accordingly held that the furnisher of materials to the 
subcontractor could recover from the surety on the gen- 
eral contract. This decision seems to be the last word 
on the construction of the Louisiana statute and its 
effect must be carefully considered in connection with 
all Louisiana construction bonds. 

In a decision of the Supreme Court of Mississippi 
is found one of the few satisfactory decisions as to the 
extent to which the surety should be held liable to 
materialmen furnishing material to subcontractors on 
private work. In that case, decided on February 28, 
1927, in which the United States Fidelity and Guaranty 
Company was defendant (N. 45) the court was called 
upon to consider the very question which I have been 
discussing. Under a statute in Mississippi (N. 46) it 
is provided in substance that wheriever a contract is 
entered into for construction work and the contractor 
shall give a bond, then that such bond shall also be 
subject to the additional obligations that such con- 
tractor shall promptly make payment to all persons 
furnishing labor or material under the contract, and 
that in the event the bond does not contain such pro- 
visions for the payment of the claims or persons furn- 
ishing labor or material under the contract, neverthe- 
less such bond shall enure to the benefit of such per- 
son furnishing labor or material under said contract 
as if such stipulation has been incorporated in the 
bond. Suit was brought by a company which furnished 
marble to a subcontractor. It was held that there could 
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be no recovery against the surety on the principal con- 
tractor’s bond. The court stated that if the statute 
should be construed for the claimant, then the prin- 
cipal contractor and his bontt, and the owner of the 
building “would find ‘it very difficult to ever know 
whether they had paid for the materials that went into 
buildings even though they had settled with the per- 
sons with whom they dealt directly and from whom 
they received the materials.” This is a very satisfac- 
tory statement of the law and this case should be very 
persuasive in litigation in other states. The only 
trouble with the case is that the language of the statute 
itself is not very clear and the statute might be con- 
strued to apply in its terms only to persons furnishing 
materials who were in privity with the contractor. 
However, I think that the statute is no narrower than 
are many of the statutes covering public works. If the 
decision in the Mississippi case is adopted elsewhere, 
it may help to stem the tide of the ever-growing lia- 
bility of sureties on construction bonds. 

As stated above, these three cases are the only 


ones found directly in point. There may be others which 
have been overlooked. 


IV 
CONCLUSION. 


From the foregoing discussion, the following con- 
clusions may be drawn: 

A. That under the present statute governing Fed- 
eral work, all persons furnishing labor and materials 
which go into the work appear to have direct claims 
against the surety on the principal contractor’s bond 
whether such persons furnish materials to the prin- 
cipal contractor or to a subcontractor. 

B. That in those states where statutes govern- 
ing public work have been adopted, similar to the Fed- 
eral statute, the same rule is generally applicable. 

C. That in some states, materialmen, laborers, and 
subcontractors on private work are not allowed to sue 
direct upon the principal contractor‘s bond and such 
bonds are held to be indemnity agreements for the sole 
benefit of the obligee owner of the property. In such 
states there seems to be no danger that persons furn- 
ishing labor or material to a subcontractor on private 
work could maintain an action against the surety on 
the principal contractor’s bond. 

D. That in other states, the materialmen and la- 
borers and subcontractors in privity with the owner 
on private work have been allowed to recover against 
the surety on the contractor’s bond, particularly when 
the bond is conditioned to pay for labor or materials 
furnished on the work. In these states the language of 
various court decisions indicates the possibility that 
this doctrine might be extended under some forms of 


bonds to authorize recovery against the surety on the 
principal contractor’s bond by persons not in privity 
with the contractor, but who furnished labor or ma- 
terial to a subcontractor. 

It is difficult to suggest an answer to these ac- 
cumulating problems. The first and soundest answer is 
careful underwriting. With reference to public work 
contracts. this is especially necessary. Also in such 
cases, the surety should take every possible precau- 
tion to insist that the contractor employ responsible 
subcontractors so that there may be some reasonable 
assurance that persons furnishing labor or materials 
on the work are being promptly paid. 

The same rules apply to bonds on private work. 
On such bonds, perhaps the surety can further pro- 
tect itself by requiring the insertion of provisions 
limiting its liabilty (as in the standard form of A. I. 
A. bond) to persons in privity with the contractor, and 
perhaps requiring that any person claiming under said 
bond must give notice to the surety within a certain 
limited time as a prerequisite of the right to sue. In 
the standard form of bond as now used, there is a 
provision limiting the time within which suit can be 
brought. In some jurisdictions, as, for example, in my 
own state, this stipulation may be invalid. as con- 
trary to astatutory provision (N. 47) rendering invalid 
every stipulation seeking to lessen the general statutes 
of limitation in force. On the other hand, a provision 
might well be valid requiring notice to the surety 
within a limited time as a condition precedent of any 
claim under the bond. Merely limiting the time in 
which suit may be brought, admits in substance the 
right to sue. 

It has been a pleasure to prepare and present this 
discussion. If the authorities which you will find cited 
in the notes are of any practical value to members of 
this Association in future litigation, I will feel that 


my share of the work has been more than well repaid. | 


APPENDIX. 


NOTE 1. Dekle v. Valrico Sandstone Co., 77 So. 
95, 74 Fla. 346, decided in 1917, which was based on a 
decision in the Florida Supreme Court in Gato v. War- 
rington, 37 Fla. 542, 19 South. 883. See also Curtiss- 
Bright Ranch Co. v. Selden Cypress Door Co., 107 So. 
679, 91 Fla. 354. 

NOTE 2. American Surety Company of New York 
v. Smith and Same v. Decatur Iron & Steel Co., 130 
So. 440. 

NOTE 3. Johnson-Electric Co. v. Columbia Cas- 
ualty Co., 133 So. 850, decided on April 14th, 1931. 

NOTE 4. Address delivered at Annual Meeting 
of International Association of Insurance Counsel, Ot- 
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tawa, 1930, title “Court Action Against Abuses in State 
Regulation of Insurance Rates”, by Arthur G. Powell, 
Esq. 

NOTE 5. United States, Use of Hill v. American 
Surety Co., 200 U. S. 197, 50 L. Ed. 487, 26 Sup. Ct. 
168. 

NOTE 6. Act of August 13th, 1894, 28 Stats. at 
Large, 278, Chapter 280, U. S. Comp. Stats. 1901 (page 
2523). 

NOTE 7. Title 40 U. S. Code Annot., Sec. 270. 

NOTE 8. Mankin v. U. S., Use of Ludowici-Cela- 
don Co., 215 U. S. 5338, 54 L. Ed. 315, 30 Sup. Ct. 174. 

NOTE 9. “Third Parties as Beneficiaries of Con- 
tractor’s Surety Bonds”, by Arthur L. Corbin, Vol. 
xxxviii, Yale Law Journal No. 1, November, 1928. 

Note 9-(a). See text Professor Corbin’s article, 
supra, page 19, November, 1928, Yale Law Journal. 

NOTE 10. State v. Southern Surety Co. (1930), 
127 So. (Ala.) 805. 

NOTE 11. City of Portland v. New England Cas- 
ualty Co. (1915), 78 Ore. 195, 152 Pac. 253. 

NOTE 12. Bishop v. T. Ryan Const. Co. 106 Wash. 
254, 180 Pac. 126. 
¥ NOTE 18. Oliver Construction Co. v. Williams 
cg (1922) 152 Ark. 414, 238 S. W. 615. 
wd NOTE 14. Pavarini & Wyne Inc. v. Title Guaranty 
el | & Surety Co. (1911), 36 App. D. C. 348, Ann. Cas. 
1912C 367, and also Associated Oil Co. v. Commary- 

_ Peterson Co., Inc. (1917), 32 Cal. App. 582, 163 Pac. 
702. 

NOTE 15. So. Construction Co. v. Halliburton, 
et al. (1924), 149 Tenn. 319, 258 S. W. 409. 

NOTE 16. Fuller v. Brooks (1926), 117 Okla. 252, 
246 Pac. 369. 

NOTE 17. State ex rel Kingsley v. Cartersville 
Construction Co. (1926), 220 Mo. App. 244, 284 S. W. 
150. 

NOTE 18. Federal Paving Co. v. Raschka, 82 Ind. 
App. 416, 141 N. E. 644. 

NOTE 19. Merion Twp. School Dist. v. Evans, et 
al., 295 Pa. 280, 145 Atl. 288; Philadelphia Use of Web- 


NOTE 20. Combs v. Jackson, 69 Minn., 336, 72 N. 
W. 565. 

NOTE 21. Smith v. Oosting, 230 Mich. 1, 203 
N. W. 181. 

NOTE 22. Willey v. St. Charles Hotel Co., 52 La. 
Ann. 1581, 28 So. 182. 

NOTE 23. “The Law of Contracts” by Samuel 
Williston. LI.D., Vol. 1, Sec. 8372, page 702. 

NOTE 24. Rust v. U.S. F. & G. Co., 87 Wash 93, 
151 P. 248; Du Pont v. National Surety Co., 90 Wash. 
227, 155 P. 1950; Pankey v. National Surety Co., 115 
Or. 648, 239 P. 808; Dayton Lbr. Co. v. New Capital 
Hotel, 222 Ky. 29, 299 S. W. 1063; First Methodist 
Church v. Isenberg, 246 Pa. 221, 92 A. 141; Uhrich 


ster v. Harry G. Nichols Co., 214 Pa. 265, 63 Atl. 886. 
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v. Globe Surety Co., 191 Mo. App. 111, 166 S. W. 845; 
Cleveland Metal Roofing Co. v. Gaspard, 89 Ohio St. 
185, 106 N. E. 9, L. R. A. 1915A 768 ,Ann. Cas. 1916A 
745 (see Royal Indemnity v. Northern Granite Co., 
100 O. State 373, 126 N. E. 405, 12 A. L. R. 378); 
Standard Gas Corp. v. New England Cas. Co., 90 N. J. L. 
570, 101 A. 281; Crum v. Jenkins, 145 8. C. 177, 143 
S. E. 21. 

NOTE 25. See article by Professor Corbin, Note 
9, Text page 3. 

NOTE 26. Byram Lumber & Supply Co. v. Page, 
et al. (1929), 109 Conn. 256, 146 A. 293. 

NOTE 27. Chapter 6, Sections 133 through 147, 
The American Law Institute’s Restatement of the 
Law of Contracts (official draft), and explanatory 
notes thereto. 

NOTE 28. American Surety Co. v. Smith( Oct. 
27, 1930), 130 So. 440. 

NOTE 29. A so-called “Standard Form of Bond” 
is Copyright 1915-1925 by The American Institute of 
Architects, The Octagon House, Washington, D. C. The 
Fourth Edition 1925 appears to be in general use, and 
the form recites that it has the approval of the Na- 
tional Association of Builders’ Exchanges, the Na- 
tional Association of Master Plumbers, the National 
Association of Sheet Metal Contractors of the United 
States, the National Electrical Contractors’ Associa- 
tion of the United States, the National Association 
of Marble Dealers, the Building Granite Quarries As- 
sociation, and the Building Trades Employers’ Associ- 
ation of the City of New York. 

NOTE 30. Forsyth v. New York Indemnity Co. 
(December 20, 1930 Wash.), 293 P. 184. 

NOTE 381. Central Supply Co. v. U. S. F. & G. 
Co., 173 N. E. (Mass.) 697. 

NOTE 32. See authorities cited under Note 24. 

NOTE 338. See Byram Lbr. & Sup. Co. v. Page, et 
al., Note 26. ; 

NOTE 34. Fidelity & Deposit Co. v. Rainer, 125 
So. (Ala.) 55. 

NOTE 35. American Surety Co. v. DeWald (1923). 
118 S. E. (Ga.) 703. 

NOTE 36. Pittsburgh Plate Glass Co. v. Fidelity 
& Deposit Co. (1927), 188 S. E. (N. C.) 148. 

NOTE 37. Mansfield Lbr. Co. v. National Surety 
Co. (1928) 5 S. W. (2d) (Ark.) 295. 

NOTE 88. Hartford Accident & Indemnity Co. v. 
W. & J. Knox Net & Twine Co. (1926), 182 A. (Md.) 
261. 

NOTE 39. Johnson Electric Co. v. Columbia Casu- 
alty Co., supra, Note 3. 

NOTE 40. Section 1183, Cal. Code of Civil Pro- 
cedure. 

_ NOTE. 41. Purington v. Olsten, 45 Cal. App. 621 
188 Pac. 288. 
NOTE 42. Rio Grande Lumber Co. v. Darke 
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(Utah), 167 Pac. 241, discussing Chapter 91, Session NOTE 45. Ala. Marble Co. v. U. S. F. & G. Co. 

Laws of Utah 1915. (1927), 111 So. (Miss.) 573. : 
NOTE 43. Sections 1-6, 14, Act No. 298 of 1926 NOTE 46. Chapter 128, Laws 1918, Sec. 3 (Miss.) ! { 

(La.). NOTE 47. Section 4651, Comp. Gen. Laws of Fla., i 


NOTE 44. Dixie Bldg. Material Co. v. Mass. Bond- 1927. 
ing & Ins. Co. (1929), 119 So. (La.) 405. 


DOWLING PATTISON The 


Hotel George Washington 


cordially invites members of the Bar Association 


Of ficial and General to make it their home while in Jacksonville. Conference | 
Rates—$3.00 to $5.00 Single 
ha $5.00 to $8.00 Doubl ; 
Short nd Rep orters Club 75¢ 
702-4-6 Bisbee Building Table d’Hote Dinners $1.50 
JACKSONVILLE - - - - - FLORIDA RADIO IN EVERY ROOM 


| RATES POSTED IN EVERY ROOM 


FOR 75 YEARS 


©@z have continued to win verdicts over com- 
petition because our wide experience, modern 
oo and complete stocks convinced 
the legal profession of Florida that we 
always could be depended on to take care . 
of their needs efficiently and economically! 


TheH.&W.B. DREW COMPANY 
Fioripa’s LEADING STATIONERS 


JACKSONVILLE 


: 
| 
| 
| 
| | i 
| 
| 
j 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


SHALL THE REQUIREMENTS FOR ADMISSION TO THE BAR BE RAISED? 


(Address by Chas. A. Morehead to the Dade County 
Bar Association, August 4, 1931.) 


Martindale Hubbell’s American Law Directory 
completed in January, 1931, a compilation of the names 
and addresses of all attorneys in the Greater Miami 
District including Miami Beach and Coral Gables for 
use in their 1931 edition. This company found that 
there are four hundred sixty-nine lawyers in this dis- 
trict. According to the 1930 Federal Census, this area 
has a population of 122,588, so we have one lawyer for 
every 261 persons in this district; a staggering ratio 
in comparison to other communities. 

Mr. Alexander B. Andrews, President of the 
North Carolina Bar Association, in a recent address 
to that body, presents interesting statistics regarding 
the ratio between population and lawyers, based upon 
the 1920 census. It appears from his statistics that Mi- 
ami’s present ratio is exceedingly high. For example 
the ratio in other states and countries is as follows: 

Alabama—1,658 persons per lawyer. 

Georgia—1,144 persons per lawyer. 

Mississippi—1,546 persons per lawyer. 

New York—562 persons per lawyer. 

North Carolina—1,615 persons per lawyer. 

Ohio—888 persons per lawyer. 

Scuth Carolina—1,702 persons per lawyer. 

Tennessee—1,146 persons per lawyer. 

Entire U. 8. average 862 persons per lawyer. 

England and Wales (1921)—2,111 persons per 
lawyer. 

Canada (1921)—1,319 persons per lawyer. 

But these figures represent the population of en- 
tire states or countries, including large rural districts, 
‘where there are but few attorneys, so a comparison 
between such figures and the Miami ratio is hardly 
adequate. With this idea in view I have selected a few 
cities at random, counted the number of attorneys 
therein as reported in Martindale’s 1930 edition, di- 


vided this figure into the 1930 Federal census for these . 


cities, and thereby arrived at the following ratio: 

Atlantic City, N. J—502 persons per lawyer. 

Birmingham, Ala.—593 persons per lawyer. 

Knoxville, Tenn.—569 persons per lawyer. 

Atlanta, Ga.—477 persons per lawyer. 

Average for these four cities 535 persons per law- 
yer. 

Comparing the average ratio of attorneys in the 
four cities above named to the ratio in Miami, we find 
that we have more than twice as many attorneys here 
in proportion to the population. 

In Florida’s other two large cities the ratio is 
high; but not so much so as Miami; Jacksonville has 
386, and Tampa 368 persons per lawyer. Both of which 


ratios are much higher than the average of 535 above 
mentioned in cities located in other states. 


It appears then that the high ratio of attorneys to 
population is not confined to Miami. The condition is 
doubtless state-wide, and its existence is not without 
reason. Our state offers more inducement than the 
average to a professional man; the alluring advertise- 
ments portraying ideal living conditions here have been 
broadcast over the nation; attorneys and other pro- 
fessional men who come here for a visit often decide 
to remain. The boom accumulated a mass of potential 
litigation in mortgage foreclosures, etc., requiring the 
services of attorneys, so a large number of attorneys 
who came during the boom remained and still remain 
to help clear up this accumulation. Frequently at- 
torneys and other professional men who have accumu- 
lated enough wealth in their practice elsewhere to pro- 
vide a small income, move here to live, and practice 
their profession to escape the monotony of idleness, 
and incidentally to help pay living expenses. Further 
a large number of graduates of the law schools of the 
University of Miami and the University of Florida 
remain and come here to practice. 

Undoubtedly, another contributing cause of the 
rising tide of attorneys in Florida, is the laxity of our 
requirements for admission to the bar. It requires lit- 
tle thought for us to perceive, that when a prospective 
lawyer of little or no education and training, definitely 
forms a decision that he will become a member of 
our profession, he immediately begin to search about 
for those states which allow him to become such with 
the educational requirements he possesses. Numerous 
books have been published in which the rules for ad- 
mission to the bar in all of the states are given in brief 
form. These pamphlets are distributed free by West 
Publishing Company and other publishing houses. The 
prospect will thus perceive that there are states in 
which he can be admitted to practice with practically 
no educational qualifications, and that Florida with its 
alluring possibilities is one of these states. It is small 
wonder then, that an increasing number select this 
state for the field of their activities. 


But regardless of the causes, statistics show the 
attorneys are here in larger numbers than in other 
states. In short, we have more than twice as many at- 
torneys, in proportion to the population, as the av- 
erage city and over three times as many as the aver- 
age in the entire United States. 

The next branch of our inquiry is this: Should 
our association and legislature attempt to stem this 
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rising tide of attorneys, or advance its educational 
level, and if so why? 

It is not to be doubted but that i: every attor- 
ney practicing in this State were of the highest calibre, 
and possessed of erudition, experience and integrity. 
the public interest would not be affected by their in- 
creasing numbers. But it is equally certain that the 
public interest will be adversely affected, if the quali- 
fications necessary for the admission to the bar of our 
attorneys have enabled those to practice whose moral 
and professional standards, and whose legal and gen- 
eral education. has inadequately equipped them for 
their duties as public servants, or to withstand the 
temptations incident to the profession. Lawyers, per- 
haps, more than the members of any other profession, 
are exposed to insidious temptation to palter with their 
consciences. Concerning this, George Sharswood once 
said: 

“There is certainly, without any exception, no 
profession in which so many temptations beset the 
path to swerve from the line of strict integrity, in 
which so many delicate difficult questions of duty are 
continually arising. There are pitfalls and mantraps 
at every step, and the mere youth, at the very outset 
of his career, needs often the prudence and self-de- 
nial as well as the moral courage, which belongs com- 
monly to riper years. High moral principle is the only 
safe guide, the only torch to light his way amidst 
darkness and obstruction.” 

Attorneys occupy positions of a peculiar and nec- 
essary nature in relation to their fellow citizens. Their 
place in society is quasi-judicial. They act as the first 
Judge of any controversy, whether it affects family re- 
lations, business transactions, or matters of commun- 
ity, state, or nation-wide interest. To them, the ques- 
tions are first submitted. It is within their power to 
settle the controversy or decide a question affecting the 
public interest in its inception, and before it reaches the 
judiciary. To this extent then, the bar should possess 
the same qualifications found to be so necessary in all 
ages in Judicial offices. Our advice and influence acts 
not only on the state in the fullest extent of the term, 
but on individuals. It touches every private right, every 
private interest, and almost every private feeling. What 
one possesses is hardly fit to be called his own, unless 
he feels secure in its possession, and this security, this 
feeling of perfect safety, cannot exist under a weak 
or ignorant administration of the laws, counselled and 
carried on by the bar, and ultimately reflected in ju- 
dicial decisions and legislative enactments. The bench 
does not usually rise above the level of its bar. From its 
ranks judges are chosen, often after being first nom- 
inated by the bar; their decisions depend for their 
justice and learning, in a large part, upon the briefs 
and arguments of counsel. The standards of the judici- 
ary are the standards of the bar. And it has been said, 


“There is no happiness, there is no liberty, there is 
no enjoyment of life, unless a man can say when he 
rises in the morning, ‘I shall be subject to the decision 
of no unjust judge today.’” To the extent then that 
the acts of an unlettered bar reach through private 
rights even to the judiciary and the legislature, it be- 
hooves us to consider means of advancing its in- 
tellectual level. 

In so far as the increasing number of advocates 
tends to lower the compensation each receives, we 
should have no interest, since ours is a profession, not 
a business. But in so far as the increase of advocates 
may adversely affect the public welfare, the lives and 
happiness of its citizens, their family relations, the 
type of laws that shall be placed upon its statute book, 
and their proper administration, our duty as lawyers is 
challenged, and we must ascertain and apply measures 
tending to correct the condition. 

The importance of a high-minded, intellectual bar, 
and its relationship in the economic scheme of life has 
been aptly phrased by the distinguished statesman, AlI- 
exander Hamilton Stephens in a letter to his four pri- 
vate law students at Crawfordville, Georgia, May 17, 
1871, as follows: 

“In the beginning, then, at the very threshold of 
your studies, it was a leading object with me, to thor- 
oughly and deeply impress upon your minds the great 
magnitude—the vast extent, as well as the high im- 
port, of the work you were undertaking. 

“The Profession of Law, you were told, in my 
judgment was one of the highest and noblest, if not 
the very highest and noblest (in reference solely to 
human affairs), to which a young man of cultivated 
intellect and honorable aspirations can look. in select- 
ing that field on which he can most effectually exert 
his gifts and talents. In the attainment of what should 
be the chief end of life—in choosing that arena on 
which he can become most truly great, according to the 
right standard of greatness. According to this stan- 
dard, you were told that in my judgment he is great- 
est who, in his various connections and relations in this 
state of existence, confers the greatest amount of sub- 
stantial good and permanent benefit upon mankind. 

“The mission of the true lawyer is to vindicate 
the truth—to maintain justice—to assail wrong—to 
defend right—to detect fraud—expose crime—protect 
virtue, and shield innocence—in a word,to maintain the 
organization and well-being of society, on the best 
possible basis for the good of the whole, without in- 
jury to any. 

“Tt is his primary business, therefore, to become 
thoroughly acquainted with those principles of nature 
which lie at the foundation of all human rights, wheth- 
er to be found in the unerring manifestations of the 
world around him, or in the sacred revelations of the 
Creator. His special field of research, study and know!l- 
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edge, is, it is true, the Law, commonly so-called; that 
is, those rules and regulations of the Society or State, 
in which he lives, by which human action is controlled 
and governed between different persons with each 
other, within the limits of its power. 

“Besides these separate Departments of the Law, 
to which his mind must be specially directed, the real 
Lawyer, if he would come up to the full measure of 
his high vocation, must acquaint himself with all the 
essentials of every other Department of learning—all 
that falls within the spheres of Art, Literature, Science 
and Morals, in the usual acceptance of those terms. He 
must, as Cicero said of the perfect Orator, know every 
thing that can be known, as far as possible. 

“Upon him devolves not only the duty of vindicat- 
ing truth, maintaining justice, opposing wrong, and up- 
holding the right, between his fellowmen in their inter- 
course with each other: but in order to do this suc- 
cessfully, upon him devolves the higher duty of know- 
ing all that pertains to the general principles controll- 
ing human conduct and human development, mental, 
moral as well as social and all those incentives and mo- 
tives which prompt mankind to aspire to what is good, 
noble and grand in human achievement. 

“The Law expounder in every community should 
have all the requisite qualifications of a wise Law- 
giver for the same people. It comes within the sphere 
of his duties to enlighten and direct public opinion—to 
elevate, by precept and example, the tone and moral 
standard of the masses of the people—to instill into 
them the principles of virtue. honor and integrity, and 
to impress upon them the fundamental truths of natur- 
al right and justice which lie at the foundation of all 
good government. and all true progress in civilization. 

“In this way the duty devolves upon members of 
the legal profession. everywhere, to form and mould 
the social institutions around them, in their day and 
country, so as to establish and secure in the best way 
possible what is called Liberty for the entire Body 
Politic. Where there is no Liberty there can be no ad- 
vance in Art, Literature, Science, or anything which 
marks civilization. Where there are no Lawyers there 
is no Liberty—nevei has been, and never will be; and 
the degree of Liberty enjoyed in all countries depends 
upon the degree of culture, ability and integrity of 
those upon whom the administration of their laws de- 
volve.” 

If our laws allow the admission to our bar of those 
who fail to measure up to the high but essential stan- 
dard set by Mr. Stephens, then it devolves upon us 
as citizens, as the representatives of the abstract 
_ justice of the people in the administration of the law, 
and lastly as attorneys who best know how to clean 
our own house, to set about raising the requirements 
for admission to the bar if such be found necessary. 
To express the same thought in the language of Jus- 
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tice Cutting in Simmons vs. Jacobs, 52 Maine 156 
(1862): 

“We do not impeach the omnipotence of the Leg- 
islature for creating attorneys, as the world was cre- 
ated, out of nothing; or the power to control such ec- 
centric orbs within their appropriate spheres. Our 
province is rather to ascertain their orbits, and to 
harmonize their motions, if possible, with the move- 
ments of other bodies.” 

We cannot purge the bar of unqualified practi- 
tioners, if any, but we can prevent in some measure 
their further influx by looking to their qualifications 
prior to admission. 

How then do our requirements for admission to 
the bar compare with other states? Are we lagging be- 
hind or forging ahead in comparative requirements for 
admission? Does any room for improvement exist? 
The answers to these questions appear in part in “An- 
nual Review of Legal Education” prepared in 1929 by 
the Carnegie Foundation for the Advancement of 
Teaching, an endowed and unprejudiced organization. 
This periodical groups the requirements of each of 
our states and then makes the following summary: 


“1—THE PRIMITIVE SYSTEMS. 


Fifteen of our American jurisdictions, or almost 
one-third of the total, do not require that, before an 
applicant takes his bar examination, he must both pos- 
sess a specific amount of general education, and have 
studied law during a definite period of years. In most 
cases both requirements are lacking, or one or the 
other qualification is weak or indefinite, or there are 
additional grounds for criticism as regards the machin- 
ery provided for giving the bar examination, or the ex- 
emptions that are allowed under the so-called diploma 
privilege.” (Florida is among this group, one of the 
six lowest.) 


“2.—INTERMEDIATE (‘NON-PRELIMINARY’) 
SYSTEMS. 


Nineteen jurisdictions, or a little over one-third of 
the total, have specific requirements both of general 
education and of a definite period of law study, but 
everywhere at least some types of students, and usual- 
ly all types, need not complete their general education 
before they begin their law studies. It cannot be too 
much emphasized that rules of this sort encourage the 
diversion of time that is really needed for legal study 
to concurrent ‘cram work’ that is a most inadequate 
substitute for a sound preliminary general education. 
Nearly half of these systems are also markedly weak 
as regards the amount of general education required 
(less than the equivalent of a good four-year high 
school), or the length of the period of law study (less 
than three years), or the favoring of particular law 
schools under the diploma privilege. 
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‘*3—ADVANCED (‘PRELIMINARY’) SYS- 
TEMS. 

A final group of fifteen states, or again nearly 
one-third of the total, all share with the Canadian 
provinces a common characteristic: all applicants are 
required, first, to have secured a specific amount of 
general education, and, following this, to study law 
during a specified number of years.” 

It is noted that Florida falls within the group 
of fifteen states having what is called a “primitive 
system” of requirements for admission. I have checked 
over the list and find that Florida is one of the six 
states in this group of fifteen which has no education- 
al requirements whatsoever. Under the present con- 
dition of our laws, any person who can read and write 
and will swear that he has read a certain number of 
law books prescribed by our rules and statutes. and 
who can satisfy the examiners as to his moral charac- 
ter, is qualified to take the bar examination and be 
given a license to practice in this State. 

Another feature of this branch of our law which 
merits investigation is the so-called “diploma priv- 
ilege,” that is, the granting of a license to practice to 
the graduates of certain local universities without an 
examination by the State Board of Bar Examiners. 
Only thirteen states allow the graduates of local uni- 
versities to practice law without taking an examination 
conducted by public authorities. So far as our law is 
concerned, there is very little to prevent this situation 
from resulting in that which has arisen in Texas, 
where the graduates of seventy-five law schools may 
be admitted upon motion. 

Those who have completed a course in law at any 
university, know that the school examinations, their 
supervision, their thoroughness, their tests of charac- 
ter, cannot supplant an examination by a State Board. 
Under the honor system in vogue at most of our uni- 
versities, the question of whether or not a student 
shall cheat upon examination is left to his own sense 
of propriety and honesty, and we are forced to admit, 
however bitter the pill may be, that all of our lawyers 
and prospective lawyers do not meet the requirements 
of the honor system. Further, law professors frequent- 
ly feel that it would be unfair to a student to allow him 
to attend a university for from three to five years at 
the expense necessary to attend such institutions and 
then refuse to issue him a diploma, which is the equiv- 
alent of his license to practice, because he is defici- 
ent in one or more of his subjects or in moral char- 
acter. No such motives prompt the actions of our State 
Bar Examiners, and properly so. It is an undeniable 
fact that numbers of law students graduate from our 
universities. and boast of the fact that they accomp- 
lished this by very little study, the boast being that 
their times was devoted chiefly to the pursuits of 
pleasure afforded by the modern university. There are 


numerous other reasons which will probably occur to 
the mind of the reader why the mere granting of a 
diploma by a Florida college should not be sufficient 
to authorize its holder to practice law, without the ex- 
amination which must be taken by the graduates of 
other schools of equal standing. There seems to be 
little excuse or reason for inflicting such practitioners 
upon an unsuspecting public without the test which 
the law provides for ascertaining their equipment and 
fitness to discharge the duties and perform the trust 
incident to their license to practice. 

The present Dean of the law school at the Uni- 
versity of Miami, Richmond A. Rasco, has had some 
thirty years experience as a law instructor. He taught 
for years at Stetson and the University of Florida be- 
fore assuming his present position. The graduates of 
his school are admitted to practice in this State with- 
out taking an examination. He advised me a few days 
ago that although he knew his statement would not 
prove popular with his brother professors, he was firm- 
ly convinced that the graduates of all Florida law 
schools should be required to take the same examina- 
tion as other applicants. That this opinion is undoubt- 
edly shared in by other leading educators is indicated 
by the fact that only thirteen of our states allow this 
“diploma privilege”; and I do not doubt that in the 
law schools of our own state there are other edu- 
cators whose mature deliberation has impelled them 
to the same conclusion. 

The proposed abolition of the “diploma privilege” 
I apprehend will not meet with the approval of the 
institutions, but one, now enjoying its advantage. This 
disapproval may arise from fear of decreased attend- 
ance. No such result should follow its abolition. Our 
State Board of Law Examiners conduct an examina- 
tion dealing almost entirely with Florida law and its 
construction by our courts. Our local universities lay 


_particular emphasis upon the same subjects. Thus their 


graduates should have a decided advantage over those 
from other schools in taking our State examination. 
And this advantage alone should uphold attendance if 
the “diploma privilege” is abolished. Of course this 
line of reasoning fails if the “diploma privilege” is 
granted to local universities as a subsidy to lure the 
attendance of students whose mental, educational or 
character qualifications cause them to fear the State 
examinations. But the most ardent supporters of the 
“privilege” would probably discountenance this reason 
for its existence. Another objection will be that the 
law professors of these universities conduct an exam- 
ination quite as thorough as the State Board. I am in- 
formed that one who has taken both examinations will 
not admit this, but let us do so for the moment. The 
examination by the professors is held to determine 
whether a student has learning sufficient to authorize 
the issuance to him of a college degree; it is conducted 
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by coliege professors whose ability depends, to some 
extent upon the salary the school can afford to pay; 
who may have obtained their training in other states; 
who may never have practiced law, oftentimes young 
graduates themselves; whose examinations may he 
easy or hard pending upon a variety of favoritisms 
and other conditions; and usually the examination in 
each subject is conducted by a different professor, 
which further heightens the variety; then, lastly, the 
character of the examinations necessarily change with 
frequent changes in the faculty. Whereas examinations 
conducted by the State Board of Bar Examiners are 
given uniformly to all applicants by sworn State of- 
ficials appointed by the Governor to determine wheth- 
er or not the applicant shall be granted the privilege 
of becoming an officer of our State Courts, one of the 
administrators of our laws, and the recipient of the 
trusts reposed in such officers by our citizens; these 
officials are usually among the most learned and cap- 
able attorneys in the state, with years of experience 
in the administration of Florida laws and knowledge 
of the qualifications of an attorney which experience 
in actual practice has proven necessary for the pro- 
‘ection of the public, the courts, and the bar itself: 
and, iastly, they conduct a searching examination of 
ice character of the applicant and other matters in 
addition to the applicant’s legal learning. In short the 
university examination attempts to determine the ap- 
plicant’s legal learning, while the Board’s examination 
determines his fitness to become a lawyer. There is a 
difference between the two. 

The American Bar Association has had this sub- 
ject under discussion a number of times. As a result 
of their investigations and deliberate thought, they 
have made the following recommendation: 

“Graduation from a law school should not confer 
the right of admission to the bar. Every candidate 
should be subjected to an examination by public auth- 
ority to determine his fitness.” 

In view of this studied recommendation which has 
been repeatedly reaffirmed by this association since 
its pronouncement in 1921, and in view of the experi- 
ence of other states, is it not time this matter be given 
serious consideration in Florida? 

At the meeting of the Florida State Bar Asscci- 
ation held in Miami in 1929, Mr. Louis Twyman, then 
a member of the State Board of Law Examiners, ad- 
vised the Association of the experience of the State 
Board in the evils resulting from our lax require- 
ments for admission, and suggested a change in our 
laws. His suggestion was voted down, but the Board is 
still advocating this needed reform. Mr. Twyman was 
promptly met with the age-old and threadbare argu- 
ment that if such requirements had been in force for 
all times, we would have barred the John Marshalls, 
Abraham Lincolns, Grover Clevelands, and many oth- 
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ers of equal dignity from the practice of our profes- 
sion. This argument has been so often refuted that it 
is scarcely necessary to answer it, but let us go into 
the refutation to some extent. Coincident with the tre- 
mendous changes in the industrial world in the last 
forty years there have been profound changes in the 
world of education. A college education is no longer 
the privilege of the wealthy. The cost of such an edu- 
cation has decreased to such an extent that even the 
family of moderate circumstances can easily afford 
and prepare for this extra expense. But say the am- 
bitious youngster is penniless, is the door to the pro- 
fession closed? Not by any means. Walter J. Green- 
leaf of the department of education, states, 

“ A fifth of the men and a tenth of the women 
in the colleges and universities of this country are 
entirely self-supporting, while about half of the men 
and a quarter of the women are contributing to their 
support by working part of the time.” 

There were comparatively few good universities 
in the days of Lincoln and Marshall, but since then 
the number has tremendously increased. This same 
author states that from the comparatively late date 
of 1890 to 1926, there has been an increase in the total 
number of students in the universities, colleges and 
professional schools in this country of from 173,000 to 
900,000, or an excess of five times the 1890 enroll- 
ment. The law school attendance has increased from 
4,486 in 1890 to 48,953 in 1927, or an increase of over 
ten times. No doubt, if figures were obtainable for 
a period during which Lincoln, Marshall and Cleveland 
must have obtained their education, the ratio would be 
considerably higher. If either one of these three gentle- 
men lived at the present time, it goes without saying 
that the ambition, industry and ability which their 
careers have shown them to possess, would have lead 
them to seek and obtain a liberal college education so 
easily obtained by reason of our present educational 
advancement. It has even been suggested, and not 
without reason, that the men who will be barred from 
the profession because they cannot go to law school if 
we raise our requirements, will be only those who do 
not have the ambition and industry requisite to put 
them ahead in any walk of life. So much for the re- 
futation. 

Still there are some who obtained their legal edu- 
cation under the old school and these fail or refuse to 
see the light. These men claim that office study and 
other study outside of a law school is sufficient, and 
is equivalent to a college education. This is not borne 
out by experience. Statistics gathered from the reports 
of bar examiners in the states of California, Illinois, 
Ohio and Pennsylvania during the recent years show 
that in these four states the percentage of applicants 
from resident law schools who pass the examination is 
67% as against 38% for those applicants who have 
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pursued no law school study; and study with corres- 
pondence schools was not regarded as law school study. 

Undoubtedly, there was a time when a study of 
Blackstone’s Commentaries and the state statutes was 
sufficient equipment for the practice of law. Proof of 
this lies in the fact that Lincoln’s law library consisted 
of some five or six volumes, but the complexities of 
our modern legal system would render such equipment 
pitifully inadequate at the present time. Mr. Will 
Shafroth, advisor to the council of the American Bar 
Association on legal education, has given further reas- 
ons why it is no longer possible to obtain a legal edu- 
cation in a law office, in the following language: 

“* * * * it is no longer possible to obtain a thor- 
ough legal training in an office. Gone are the days 
when the head of an office had the time and inclina- 
tion to expound to a neophyte under his care the doc- 
trines of the law and their application as they had 
come under his observation. Instead of that the clerk 
may have the privilege of going to court and hearing 
the senior partner argue points of law having to do 
with the facts in one particular case, or if he is in- 
dustrious and persevering he may even find a brief 
in the office on some point related to the subject 
which he may be engaged in studying. But no more 
can he count on the preceptorship and active tutelage 
of a practitioner. The practitioner is too busy acquir- 
ing more knowledge himself to be able to sacrifice 
any precious minutes or hours in going over his work 
with a student. And this condition is not to be lament- 
ed, for in nine cases out of ten the student will acquire 
far more in a law school than he would in an office. His 
teachers are specialists in the subjects in which they 
instruct and the instruction is systematic and regular 
over a course which experience has shown can be cov- 
ered in a given period of time. As William Draper 
Lewis well said: 

“The system by which a young man learned law 
in a law office has been dead for decades. The il- 
lusion that it still exists is one of those things that im- 
pede legal educational progress. To sit in a lawyer’s 
office and read a law book, or to act as his typewriter 
or stenographer, is not to ‘go through a law office’ in 
the old sense of the word. The so-called office student 
of today learns his law not in the law office, but in 
the afternoon or evening law school. The law student 
has not left the law office, the law office has left the 
law student. In the modern law office there is a place 
for a typewriter, a bookkeeper and a clerk; there is 
a very real place for the law school graduate who is well 
grounded in legal principles and knows how to find the 
law ; but there is no place at all for the young man who 
wants to sit around and pick up the odds and ends of 
practice while he reads examination cram books or 
good or bad legal text-books.’ ” 

Then, too, an attorney must have more than legal 


learning to accomplish the fullest measure of his duty 
to society. Mr. Shaffroth, in the article quoted from 
above, further states: 

“A lawyer needs to have knowledge outside the 
mere limits of his profession if he is to meet his clients 
of the business world on an equal footing and under- 
stand their problems.” 

It has been suggested that experience replaces a 
college education; that men of mature years seeking 
admission need no further qualification than that of 
a good moral character, since their years of experi- 
ence in the business world has given them the equiv- 
alent of a college degree. Uudoubtedly, this is true, 
provided the experience has been gained under proper 
conditions and regulated by principles conducive to 
integrity. Certainly, any number of years experience as 
a common thief, would not be a sufficient qualifica- 
tion. The same might be said of experience in any line 
of business where the principles of conduct followed 
by the one who seeks the advantage of this experi- 
ence has been degrading to himself and the community 
rather than such as would tend to upbuild his moral 
character. How, then, shall we determine whether ex- 
perience has uplifted or degraded the applicant’s mor- 
al character ? 

Character investigations and committees appoint- 
ed for this purpose have been adopted as the answer 
to this question in a number of states. These methods 
have proven no solution of the problem. Almost any 
person may submit references who will advise upon in- 
vestigation that the applicant is of sound integrity and 
good moral character. It is practically impossible to 
so thoroughly investigate a man’s past conduct as to 
effectually leave out undesirables. In pointing out the 
inadequacy of such methods. The Carnegie Foundation 
hereinabove quoted has this to say: 

“FBlaborate character investigations, conducted by 
local committees, for the purpose of winnowing out ap- 
plicants for admission to practice who had already been 
found to be educationally qualified by passing the reg- 
ular bar examination were inaugurated some years 
ago in New York. The idea was subsequently taken up 
by Illinois and Massachusets. Its particular weakness 
was found to be the difficulty of securing evidence of 
moral dereliction sufficiently strong to justify ex- 
cluding applicants, at this state of their preparation. 
Doubtless the very existence of the tests deters some 
mature persons from exposing their records to scrut- 
iny, but virtually all who do come up for the charac- 
ter examinations are eventually admitted to practice.” 

The last portion of the last sentence demonstrates 
the ineffectiveness of such remedy, and we are back 
where we started; we come out of the same hole into 
which we went. . 

Special committees of the American Bar Associ- 
ation, composed of the elite of our profession have 
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considered for years the matter of educational re- 
quirements for admission to the bar; at each annual 
meeting the matter is discussed. Out of their delibera- 
tions has resulted the following recommendations up- 
on which, because of its sponsor, our minds may repose 
with some confidence: 

“The American Bar Association is of the opinion 
that every candidate for admission to the bar should 
give evidence of graduation from a law school comply- 
ing with the following standards: 

(a) It shall require as a condition of admission at 
least two years of (pre-legal) study in a college. 

(b) It shall require its students to pursue a course 
of (law study of) three years duration if they devote 
substantially all of their working time to their studies, 
and a longer course, equivalent in the number of 
working hours, if they devote only part of their work- 
ing time to their studies. 

The President of the Association and the counsel 
on legal education and admissions to the bar are di- 
rected to co-operate with the state and local associa- 
tions to urge upon the duly constituted authorities of 
the several states, the adoption of the above require- 
ments for admission to the bar.” 

These recommendations were adopted at Cincin- 
nati on September Ist, 1921, together with certain 
other recommendations such as the abolition of the 
diploma privilege quoted above. The resolution recom- 
mending the adoption of these requirements has not 
been without opposition, although proposed by Elihu 
Root and seconded by Chief Justice Taft, men whose 
experience undoubtedly entitles their opinion to con- 
sideration. 

The largest section meeting ever held in connec- 
tion with the annual gathering of the Association 
was that held by the section of legal education at the 
Memphis meeting of the American Bar Association in 
1929, which had for its purpose the re-affirmation of 
the Association’s belief in its standards of legal edu- 
cation and admission to the bar, above quoted. The 
list of names of the gentlemen who spoke in behalf of 


Who’s Who. I will quote from some of their addresses. 

Judge Clarence N. Goodwin of Illinois said there 
could not be an able and efficient body without some 
sort of barrier that would keep out numbers of in- 
telligent men. It was his opinion that the question was 
“What shall the barrier be?” And before we attempt- 
ed to see who should and who should not practice law, 
the next question to be asked is how we may best se- 
cure to the 129,000,000 citizens of this United States, 
an opportunity to lead a useful life, protected in life, 
person and property. An efficient, well educated bar 
of high character is essential to the best interests of 
the country. Even if only some of the 2%, as has been 
said, were fortunate enough to get on the exalted and 


and against these standards reads like a section from. 
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rather barren plain and pasture of the law, the other 
98% would be found very largely pasturing in the more 
verdant valleys of industry and business. To re-state 
his point, it is the people and the administration of 
justice we are interested in, and the qualifications of 
those who are to practice law is merely a means to an 
end. 

Senator George W. Pepper of Pennsylvania stated 
he was a little mystified as to why it should be sup- 
posed that the section on legal education should recom- 
mend to the Association a rescission ffom a reform 
which is one of wholesale progress and respecting 
which no more constructive criticism could be made 
than is always possible when you are working experi- 
mentally over a series of years. What they were seri- 
ously to consider was a great question affecting the 
public interest of America. At the present time, every- 
one considers that the American Bar Association can- 
not ignore standards of legal education. They would 
be derelict, indeed, if any failed to take account of the 
vital question which the section existed to consider. 
That being so, the question was whether they should 
present an ideal, whether they should present the 
recommendation of the American Bar Association as 
something to live up to, or whether they should water 
down their recommendation until they got to an ut- 
terance scarcely worthy of a body of men gathered to- 
gether in the name of the higher ideals of the profes- 
sion. The Senator then stated that as respects the pre- 
liminary matter to which so much of the debate had 
been directed, it must be recalled that they were con- 
cerned not merely with education in its narrower sense. 
in the training of lawyers, but also concerned vitally 
with character. They were not for a social aristocracy 
of the bar but they were for an aristocracy of char- 
acter. I will quote the Senator’s own words when he 
submitted that the real question respecting prelim- 
inary education for the study of law was simply this: 
“What is the way of life which is to be commended to 
the young man and the young woman before they be- 
gin the study of law, which, on the whole, is most likely 
to bring fruitage of character as well as the mental 
preparation which we hold to be essential?” So it 
comes back to this, that we are face to face with a 
clean cut, intelligent resolution, which, in effect, de- 
clares that no remedy is required because no mischief 
has been specified, to the effect that we are setting 
forth an affirmative ideal; that we are not seeking to 
cast discredit upon anybody; that this ideal is one 
which is nearing acceptance, and anything tending to 
discredit it at this time would turn back the hands 
of progress in this country at the time when every 
mother’s son of us is in honor bound to advance our 
standards rather than debase them. 

The arguments against adoption of the recom- 
mendations quoted above was forcefully maintained 
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by eminent advocates, but the following resolution was 
adopted by vote of more than ten to one: 

“In view of the facts set forth in the reports and 
addresses made today and in the light of the discus- 
sions which followed, be it resolved that this section 
re-affirms its belief that the public interests require 
adherence to the standards of legal education as now 
promulgated by the American Bar Association.” 

By nature, attorneys schooled in the common law 
are properly conservative. Radical changes in laws are 
discountenanced by them. They prefer to go forward 
step by step upon the solid foundation of past experi- 
ence. Naturally there will be some hesitancy and oppo- 
sition to the adoption of the qualifications for admis- 
sion advocated by the American Bar Association. But 
this group of suggested requirements, approved as it 
is by 90% of an association composed of the leading 
attorneys of this country, adopted with varying de- 
grees in the majority of our states, necessitated by an 
unprecedented and increasing number of applicants 
for admission to our bar, prompted by impulses essen- 
tial to the conservation of the public interest, sanc- 
tioned by the dictates of common sense, and impera- 
tively demanded by our changed economic and even our 
climatic conditions, demands of us concerted co-oper- 
ation and action. 

This action may take any one of several forms. A 
self-governing bar with power to determine require- 
ments for admission vested in the State Board of Law 
Examiners by the Legislature, as has been recently en- 
acted in seven states, would undoubtedly solve the 
question. Whether or not the Legislature will consent 
to the transfer of this power heretofore enjoyed by 
them depends upon their belief in the necessity for the 
change. I have communicated with the authorities of 
these states which have adopted such a bill and have 
the acts themselves as well as the unqualified expres- 
sions of approbation of its workings from lawyers and 
state officials in these states. The details of such bills 
are too numerous to be considered here, but might 
properly become the subject of inquiry by a com- 
mittee appointed for the purpose. Undoubtedly the 
necessity for a change exists. It is for the bar to make 
it manifest. Other changes in laws, too numerous to 
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mention are suggested in the references quoted herein. 
but the reform which I suggest is the self- governing 
Bar Bill, would embody them all. 

When I speak of the obligation to initiate this re- 
form being imposed upon the bar, I mean, of course, 
the state and local bar associations. Upon them has 
come to rest more and more within later years, the 
duty to point the way toward needed legislature re- 
form. Chief Justice Hughes very eloquently expressed 
the obligations resting upon our associations in an ad- 
dress to the Bronx County Bar Association on Janu- 
ary 25, 1929, appearing in the American Bar Associa- 
tion Journal of March, 1929, as follows: 

“We desire to improve the tone of the bar, to 
stiffen its self respect, to secure a wider apprecia- 
tion of professional standards. These are no arbitrary 
standards of a caste. To commercialize the bar, to in- 
troduce the methods of solicitation, of mass production, 
of trading on the opportunities for litigation, is inev- 
itably to encourage frauds and perjuries and to de- 
stroy the sense of the personal, fiduciary relation 
which protects both the client and the court. 

“To preserve the sentiment which subordinates 
gain to a conception of professional duty, which makes 
reputation for soundness of advice, for integrity in 
council and performance, for loyalty to the client, to 
the court and to the law, the most highly prized reward 
in a career of constant toil amid temptations and in- 
citements to laxity—this is the great object which is 
fostered by our bar associations and gives zest to our 
co-operative endeavors. 

“The lawyer’s first charge, his lasting obligation. 
concerns the administration of justice, and his keenest 
satisfaction should be found in the fellowship and co- 
operation of those devoted to the task of safeguard- 
ing and improving it.” 

The time for quiet contemplation has passed. The 
time for action has arrived. The drafting by our com- 
mittee on new legislation of a “self-governing bar’’ bill 
or something similar, the approval of this bill by the 
association, and its support by every active member 
will in all probability result in the adoption by the 


Legislature of this much needed reformation in our 


law. 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF FLORIDA. 

No. 1639-M Civ 
A. M. LIEBLING, 

Plaintiff, 

Vs. OPINION OF THE COURT. 
BARBARA BUILDING & DEVEL- 
OPMENT CORPORATION, 
Defendants. 
RITTER, District Judge: : 
The declaration in this cause is upon a promissory 
note given the plaintiff by the defendant, which is due 
and unpaid. 
The defendant has filed its sole plea as follows: 

“For a plea to the declaration herein says 
that after the alleged claim accrued and before 
this suit the plaintiff by deed released the de- 
fendant therefrom.” 

This is good as to form. 

The defendant filed a motion for judgment be- 
cause the plaintiff has failed to file a replication 
thereto cn or before the requisite rule day, but such 
motion is inconsequential under § 4284 C. G. L. 1927. 
The plaintiff filed a motion to strike the special 
plea and for judgment upon these grounds: 

1. Said pretended plea of release is sham and 
false. 

2. Said pretended plea of release was not filed in 
good faith and was for the purpose of delay only. 

3. Said pretended plea of release will prejudice 
and embarrass and delay the fair trial and cetermina- 
tion of said action. 

The cause is for decision upon this motion. 

Upon the hearing, plaintiff’s counsel filed affi- 
davits setting forth the matter upon which any re- 
lease must be predicated, attaching to said affidav- 
its criginal or photostatic copies of the documentary 
evidence in relation thereto. Defendant’s counsel has 
presented no counter affidavits and rests upon the 
verified plea as presented to entitle it to a trial by 
jury at such time in the future as may be fixed. 

The motion of plaintiff is predicated upon § 2630 
R. G. 8. of Florida; § 4296 C. G. L. 1927, which is as 
follows: 

“If any pleading be so framed as to preju- 
dice or embarrass or delay the fair trial of the 
action, the opposite party may apply to the court 
to strike out or amend such pleading, and the 
Court shall make such order respecting the same. 
and also respecting the costs as it shall see fit.” 
The particular point raised is that the special de- 
fense is one to delay the fair trial of the action, in that 
it is sham and presents in fact no defense, when the 
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documentary evidence upon which it is alleged is con- 
sidered by the Court; that the affidavits of plaintiff 
presenting in full documents clearly and unmistakably 
prove that there never has been a release of the indebt- 
edness claimed. 

From a careful examination of these documents, 
I think the position of the plaintiff is well taken. The 
documents presented must be considered together, as 
they were simultaneously executed, in reference to a 
settlement of several controversies between the par- 
ties, but the note in question in this case was express- 
ly preserved and stipulated to be a valid and subsisting 
obligation in the four cornered agreement and was 
extended for payment. Interest on the note was paid 
after the execution of the instrument, twice extended 
for principal payment, and it has ever been kept alive 
and recognized by the parties to this action. When 
the action comes on for trial and tuese instruments 
are presented in evidence, the Court could do naught 
else but enter judgment for the plaintiff. I asked coun- 
sel for defendant if he desired to present counter affi- 
davits, tending to show a real issue existed on this 
question of release and satisfaction arising from the 
instruments presented or other evidence in addition 
thereto, but counsel declined to submit any. The pur- 
pose of the Court was to ascertain if there was any 
conflicting evidence to that presented by the plain- 
tiff. 

Convinced as I am that the defense is a sham 
and made for delay purposes only, the question is 
whether the Court has the power under the statute 
and the common law back of it, to grant the mo- 
tion to strike and enter judgment. 

This being a common law action, this Court, 
by virtue of the Conformity Act, is required to follow 
the State statutes and rules of practice insofar as 
they are not in conflict with some Federal statute 
regulating procedure. 

Section 71 R. G. S. provides: 

“The common and statute laws of England 
which are of a general and not a local nature, 
with the exception hereinafter mentioned, down 
to the fourth day of July, 1776, be, and the same 
are hereby declared to be of force in this State; 
Provided, the said statutes and common law be not 
inconsistent with the Constitution and laws of 
the United States and the Acts of the Legisla- 
ture of this State.” 

The Florida Practice Act of 1861 and the Flor- 
ida Common Law Rules of 1873 were founded upon 
the English Common Law Procedure Acts of 1852 and 
1854 and the Hilary Rules as set out in Day’s Common 
Law Practice. 
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Volusia County Bank v. Bigelow, 33 So. 74. 

Neal v. Spooner, 20 Fia. 42, 43. 

Robinson v. Hartridge, 18 Fla. 520. 

Section 52 of the English Common Law Procedure 
Act of 1852 (Day’s Common Law Practice (4th Ed. 
85) provides: 

“If any pleading be so framed as to preju- 
dice, embarass or delay the fair trial of the ac- 
tion, the opposite party may apply to the court 
or a judge to strike out or amend such pleading, 
and the court or any judge shall make such order 
respecting the same and also respecting the costs 
of the application as such court or judge shall see 
fit.” 

(§ 4296 C. G. L. 1927) 

Section 2630 R. G. S., which was a part of the 
Florida Practice Act of 1861 (McClellan’s Digest Par. 
55, p. 826) supra, is as follows: ” 

“If any pleading be so framed as to preju- 
dice, embarrass or delay the fair trial of the ac- 
tion, the opposite party may apply to the Court 
or a Judge to strike out or amend such pleading, 
and the Court or any Judge shall make such or- 

der respecting the same, and also respecting the 
costs, as such Court or Judge shall see fit.” 
I find, with the exception of a few words of no 
importance here, that the two statutes are identical. 

It is quite clear that the Florida statute under con- 
sideration was adopted from the English law, and that 
it is declaratory of the common law which is a part, 
as aforesaid, of the Florida Common Law. 

Day’s Common Law Practice, in considering the 
English § 52 aforesaid, gives annotations of the Eng- 
lish decisions construing this section. Day’s Common 
Law Practice has been approved as an authority by the 
Florida Supreme Court in Volusia County Bank v. 
Bigelow, 33 So. 705. I have examined these cases and 
without reviewing the same here, state that they 
clearly establish the authority of the Court under the 
statute to set aside a plea such as here presented 
which is sham and made falsely for delay. The evi- 
dence may be presented by affidavits and, if convinced 
thereby, the Court may enter judgment for the plain- 
tiff. This is especially true in action on assumpsit, as 
here, upon a promissory note. Judge Gaselee, in Smith 
v. Hardy (1832), 8 Bing. 435, 131 Eng. Repring. 461, 
aptly remarked: 

“Those who put in these false pleas would do 
well to look to the practice in early times, when, 
it appears that they were liable to be severely 
punished.” 

The Court should not hesitate to use all its pre- 
rogatives to speed the determination of cases. It is 
the duty of the Court to prevent delay by false formal 
pleas which impede the recovery of just demands. The 
Federal Courts are committed to this. They have the 


power to make preliminary inquiry into the facts of 
a case to determine whether an issue exists. 

Fidelity & Deposit Co. v. United States, 187 
U.S. 315. 

Ex Parte Peterson, 253 U.S. 300. 

White v. Calhoun, 83 Ohio St. 41, 94 N. E. 743. 
is a well considered case on the question before us. 
In this case a motion similar to the one here was filed 
to an answer. The Court says: 

“The practice in many of the states is of like 
character, notably in California, New York, Min- 
nesota, and Indiana, as appears by the authori- 
ties cited by counsel, which we need not here re- 
peat. Our statute does not in terms provide, as is 
provided in the statutes of many states, for the 
striking off of sham answers. But the authorities 
cited by the industrious counsel for defendants 
in error fully support the proposition that the law 
is inherent and has been exercised from time im- 
memorial as a power existing at common law.” 
The only decision of the Supreme Court of Flor- 

ida on the question directly presented is Jackson 
Sharpe Co. v. Holland, 14 Fla. 384. In this case the 
Court considered a motion to strike a denial of the 
corporate existence of the plaintiff, on the ground that 
the same was sham. The Court says: 

_ “When the motion to strike out is made, the 
defendant makes no counter affidavits. While 
there are thirteen subdivisions to this answer, 
this and another which we subsequently consider 
are the only ones in respect to which there can be 
even a question as to their being either frivolous 
or sham. No attempt has been made in argument to 
sustain them. The whole defense indicates an en- 
tire want of merit. Looking at the whole case, 
and especially in view of the fact that the de- 
fendant makes no response to the motion by af- 
fidavit, we think this defense might very properly 
have been stricken out as sham. It was destitute 
of merit and was frivolous. The court under the 
circumstances was also obliged to conclude that it 
was untrue, and it was therefore sham.” 

Referring to the motion directed to other parts 
of the answer, the Court says: 

“The allegations here are so indefinite and 
uncertain that the precise nature of the defense is 
not apparent,” 

and holds that this part of the answer should not have 
been stricken, but should have been required upon mo- 
tion to have been made more definite and certain. The 
Court further says, in reference to- striking out de- 
fenses that “great care should be used in the exercise 
of this power”. 

It would seem that the Supreme Court of Florida 
has recognized the existence of the power as at com- 
mon law. The Court cites as authority People v. Mc- 
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Cumber, 18 N. Y. 315, thereby adopting the construc- 
tion of the New York Court upon a similar procedural 
statute. This case seems to involve facts similar to the 
one before me, and discusses at length the common 
law power involved here. I think this case cannot be 
used as an authority for the Court to strike a general 
denial or a partial denial on the ground of the same 
being sham and filed for delay only, but is a substi- 
tuting authority sustaining the power of the Court to 
strike the special plea of the defendant in the case we 
are considering. The Court said: 

“This power should be carefully exercised, 
and not extended beyond its just limits, as above 
mentioned. It is a power simply to inquire whether 
there is in fact any question to be tried, and if 
there is not, but the defense is a plain fiction, to 
strike out the fictitious defense. When a defend- 
ant, on a motion to strike out this defence as 
sham, supports it by an affidavit stating specific- 
ally the grounds of it, he cannot, as a general rule, 
be deprived of the benefit of a trial of it in the 
ordinary mode: a case for striking out does not 
exist.” 

The above case is annotated by A. C. Freeman in 
72 Am. Dec. 521, in the course of which he says, sup- 
porting the same by abundant authority: 

“Under the common-law system, a sham plea 
was subject to be struck out on motion; 1 Ch. Pl. 
16th Am. Ed., 568. By the statutes and codes of 
California, Colorado, Florida, Indiana, Iowa, Ken- 
tucky, New York, North Carolina, Oregon, South 
Carolina, and Wisconsin, provision is made for 
striking out sham answers and defenses. The pro- 
cedure is by motion to strike out as sham. 

“Under the common-law practice, the general 
issue could not be stricken out as a false sham 
and plea; but false and sham special pleas could 
be striken out, though technically well pleaded in 
form and substance.” 

The power to strike has, however, been recognized 
by the Florida Supreme Court in Chavous v. Gornto, 


102 So. 754, which cites other decisions of said Court - 


in support thereof. 

In Dwan v. Massarene, 192 N. Y. S. 577, the Court, 
commenting upon the effect of the exercise of this 
power upon the right of trial by jury, says: 

“This did not deprive the court of the power 
to determine whether there was an issue of fact 
to be tried; but, if the court determined there was 
such an issue, it must be tried by a jury. A false 
denial interposed for the purpose of delay did not 
create such an issue, any more than a false affirm- 
ative answer.” 

Hanna v. Mitchell, 196 N. Y. S. 48. 

A plea may be sham, that is, false in fact even if 
defendant believed it to be true. The defendant’s ig- 
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norance is immaterial. The fact is the basis of the 
rule. Under the common-law it may be true that the 
Court connected sham with falsity as known to the 
pleader, but we progress in procedural matters with 
time and now we declare that a sham pleading, as 
in this case, is one plead for delay only when it ap- 
pears from the undisputed facts that it constitutes 
no defense and no reason exists why the case should 
be carried further, when upon trial upon the same 
evidence judgment would follow as now, all whether 
the defendant or its counsel believed in the defense 
or not. 

The plaintiff’s case has been fully presented. De- 
fendant has had ample opportunity to be heard. It 
stands mute upon the evidence submitted by the plain- 
tiff. 

There is no taking away of any constitutional 
right of trial by jury involved because the Court does 
not try the issues, it only ascertains whether in fact 
there is an issue for trial. If it finds no issue, it enters 
judgment. 

White v. Calhoun, 83 Ohio St. 41; 94 N. E. 
748, 

Coykendall v. Robinson, 39 N. J. L. 98. 

Eisele v. Raphael, 101 Atl. 200. 

“At common law a plea was considered sham 
when it was palpably or inherently false, and from 
the plain or conceded facts in the case must have 
been known to the party interposing it to be false.” 

Fidelity Mutual Life Ins. Co. v. Wilkes-Barre 
etc. R. Co., 120 Atl. 784. , 

Vol. 1, Chitty on Pleading (7th Ed.) (1867) 
P. 541. 

The Court cannot determine the truth or falsity of 
a plea if the evidence submitted be conflicting, but 
where the defendant, as in this case, admits by its as- 
sertions and failure to disclose any conflict under the 
affidavits filed by the plaintiff with his motion and 
thereby says its case is to be determined on final hear- 
ing by the very evidence’ submitted, the Court is dere- 
lict in its duty if it fails to act. 

Corpus Juris Vol. 49, Pleading §§ 992-997. 

I therefore sustain the motion to strike the special 
defense and judgment will be entered for the plaintiff 
in accordance with the evidence supporting the alle- 
gations of his declaration. . 

At Miami, Florida, this 7th day of August, 1931. 

HALSTED L. RITTER, 
Judge. 
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No. 11626 
ABRAHAM LIEBLING, 
Plaintiff, 
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OPMENT CORPORATION, 
Defendant. 
Opinion of Court on motion to vacate default and 
strike Defendant’s pleas. 
By A. B. SMALL, Judge: 

This is an action at law brought by the Plaintiff, 
Abraham M. Liebling, against the Defendant, Barbara 
Building & Development Corporation, alleged to be a 
corporation under the laws of Florida, based upon a 
promissory note in the sum of Two Thousand Dollars, 
dated January 7, 1931, executed by the Defendant, and 
payable to the order of the Plaintiff, February 10, 
1931, with interest at the rate of seven per cent per 
annum. This note is executed by the Defendant, acting 
by Albert A. Anis, President, attested by Lester War- 
kin, Secretary, and is endorsed that the payment of 
the note at maturity is unconditionally guaranteed by 
N. K. Aranoff, the latter not being a party to this 
suit. To this declaration the Defendant, on July 1, 
1931, filed five pleas. The first plea avers that before 
action the Defendant discharged and satisfied PlIain- 
tiff’s claim by payment. The Defendant, in its second, 
third and fourth pleas, admits the execution and de- 
livery of the note sued on, but avers that the Plaintiff, 
at the time of the institution of this suit was and still 
is indebted to the Defendant in an amount equal to 
Plaintiff’s claim, for money lent by the Defendant to 
the Plaintiff and for money had and received by the 
Plaintiff for the use of the Defendant, and for money 
paid by the Defendant for the use of the Plaintiff, at 
his request, all of which the Defendant avers it is will- 
ing to set off against the Plaintiff’s claim. 

The fifth plea avers that on or about the 14th 
day of December, 1928, the Defendant executed a prom- 
issory note in the sum of Thirty-three Thousand Dol- 
lars payable to the order of the Plaintiff five years 
after that date, and that subsequent to the execution 
and delivery of the note,to-wit, on the 5th day of Oc- 
tober, 1929, the Plaintiff, by deed under seal, released 
the Defendant of and from all manner of actions, 
causes of actions, suits, debts, etc., which the Plaintiff 
had against the Defendant, a copy of the note and a 
copy of the alleged deed of release being attached to 
the pleas and made a part of the fifth plea, as Exhibit 
“B”. The Defendant in this plea avers that it was in- 
tended by the parties to said deed of release to in- 
clude, discharge and release Defendant from any lia- 
bility on the said Thirty-three Thousand Dollar note, 
but that notwithstanding said release and discharge, 
the Plaintiff thereafter, on or about the 1lth day of 
January, 1930, made demand upon one of the of- 
ficers of the Defendant corporation in this suit for 
‘payment of the interest on said Thirty-three Thousand 
Dollar note and that said officer of the Defendant 
corporation, having no knowledge of the release and 
discharge of said Thirty-three Thousand Dollar note, 


paid the said interest by a check dated January 11, 
1930, drawn on the Miami Beach Bank & Trust Com- 
pany, Miami Beach, Florida, in the sum of Nineteen 
Hundred and Eighty Dollars, as interest upon said 
Thirty-three Thousand Dollar note, which note, it is 
alleged by the Defendant, had theretofore been re- 
leased and discharged by the Plaintiff, wherefore, the 
Defendant avers, it ought to be allowed to set off the 
said amount of Nineteen Hundred and Eighty Dollars, 
plus interest from the 11th day of January, 1930, 
against the Plaintiff’s claim. This plea is sworn to by 
A. K. Aranoff, as Vice-President of the Defendant cor- 
poration. 

A default judgment was entered herein against 
the Plaintiff, filed in the office of the Clerk of this 
Court on July 2, 1931, for failure to file a reply to the 
Defendant’s pleas to be set off. This default judgment 
against the Plaintiff has been set aside and vacated by 
order of this Court, upon motion of the Plaintiff. 

On July 21, 1931, the Plaintiff filed a motion to 
strike the Defendant’s pleas, severally, and to enter 
judgment for the Plaintiff. This motion was based upon 
the allegation that the pleas of the Defendant, sev- 
erally, are sham and false; that said pleas were filed 
in bad faith, and that the Defendant well knew the 
same to be false; and that the pleas, severally, though 
good in form, are false in fact, and are so framed as 
to prejudice, embarrass and delay a fair trial and de- 
termination of this cause. 

In support of this motion, an affidavit was filed, 
made by the Plaintiff, Abraham M. Leibling. No contra 
affidavits have been filed by or in behalf of the De- 
fendant. The statements set out in this affidavit, 
itself, are too lengthy and involved to be recited here 
and the affidavit, which is on file in this cause, is re- 
ferred to for more particular knowledge of its contents, 
if the same shall be desired. . 

Two propositions are raised by this motion to 
strike the pleas as sham and false. The first is whether 
or not the Courts of Florida have the authority, under 
our present laws and rules of Court regulating plead- 
ing and practice in common law cases, to strike, upon 
motion, a plea which is regular in form, upon the as- 
sertion of the Plaintiff that such plea is sham, that 
is, false, and that it is not filed in good faith, but for 
the purpose of hindering, delaying and embarrassing 
a fair trial of the cause. The second question present- 
ed upon a motion of this character, if the Court has 
the power to strike in a proper case, is whether or not 
the plea is, in fact, false, and is a sham plea, and was 
filed by the Defendant, not for the purpose of secur- 
ing a fair trial of any real issue in the cause, nor in 
order to present to a jury a bona fide question of fact 
as between the Plaintiff and the Defendant, but, on 
the contrary, was filed by the Defendant knowing the 
same to be false and for the purpose of hindering and 
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delaying a fair trial and to that extent, unduly inter- 
fering with the regular processes of the Court. 

It is contended by the Plaintiff in this case that 
the pleas of the Defendant, severally, are sham and 
false; that said pleas were filed in bad faith, the 
Defendant well knowing them to be false, and that 
said pleas, though good in form, are false in fact and 
so framed as to prejudice, embarrass and delay a fair 
trial and determination of this cause. 

Sham pleas are defined by Bouvier to be: 

“Sham pleas are those which are known to the 
pleader to be false and are entered for the pur- 
pose of delay.” 

Chitty on Pleading (7th Edition), page 541, says: 

“Sham pleading, that is the pleading a mat- 
ter known by the party to be false for the pur- 
pose of delay or other unworthy object, has al- 
ways been considered a very culpable abuse of 
justice, and has often become censured and set 
aside with costs.” 

It would appear clear, from the authorities, that 
if the pleas filed in this case are false, and known 
by the Defendant to be false, and were not filed by 
the Defendant in good faith, then these pleas, and 
each and every of them, all fall within the definition 
of sham pleas. If, in fact, these pleas are false, and 
are really sham pleas, has the Court the authority 
to strike them upon motion of the Plaintiff, based 
upon that ground, and upon proof furnished by the 
Plaintiff by affidavit, not contradicted by the Defend- 
ant, that the pleas are, in truth and in fact, false and 
sham? 

Bullen & Leake’s Precedents of Pleading, an Eng- 
lish work, published first in 1880, and Day’s Common 
Law Practice under the English Procedure Act, also 
an English work and published in 1861, both treat 
very extensively of the authority of the Court, ancient 
common law and also under the English Procedure 
Acts, to strike pleas found by the Court to be sham. 
This authority in the English Courts appears to be 
based not only upon the ancient practices of the Eng- 
lish Courts under the common law practice, but also 


upon the English Common Law Procedure Acts of - 


1852, and certain amendments thereto, which, Day 
avers, was merely declaratory of the common law..: 

The Florida statute upon this subject, Section 
4296, Compiled General Laws, 1927, reads: 

“If any pleading be so framed as to prejudice 
or embarrass or delay the fair trial of the action, 
the opposite party may apply to the court to strike 

- out or amend such pleading, and the court shall 
make such order respecting the same, and also 
respecting the costs, as it shall see fit.” 

Section 52 of the English Procedure Act of 1852 
is as follows: 

“52. If any pleading be so framed as to pre- 
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judice, embarrass or delay the fair trial of the 
action, the opposite party may apply to the court 
or a judge to strike out or amend such pleading, 
and the court or any judge shall make such order 
respecting the same, and also respecting the costs 
of the application, as such court or judge shall 
see fit.” 

It will be observed that the Florida statute, now 
appearing in the Compiled General Laws as Section 
4296, and which appears to have been enacted into law 
in this State in 1861, is practically identical with the 
English Act from which it obviously was taken. It is 
interesting to note, in pursuing this subject, the views 
of the English authorities with respect to the power of 
the Court to strike sham pleas at common law, inas- 
much as the common law of England, as it existed in 
1878, was adopted as the law of Florida, except where 
modified by the Constitution and laws of the United 
States and the Constitution and laws of Florida. The 
Florida Act on this subject was adopted in 1829 and 
declared that the common and statute law of England, 
of a general nature, with certain exceptions therein 
stated, down to the 4th day of July, 1776, were in force 
in this State. In Day’s Commentaries on the English 
Section 52, we find the following: 

“Tt has always been, theoretically, one of the 
rules, if not one of the results, of special pleading, 
that no pleading should be framed to prejudice, 
embarrass or delay the fair trial of the action; and 
there are numerous cases in the books in which 
the courts have allowed the plaintiff to sign judg- 
ment as for want of plea,—cases in which practic- 
ally, the fair trial was attempted to be embar- 
rassed or delayed. Persons who have no defense 
sometimes had recourse to what is called sham 
pleading; and for this purpose the plea of judg- 
ment recovered was resorted to.” 

“Pleading falsely for delay also affords 
grounds for applying to set aside the plea. In 
Shadwell v. Berthoud (5 B. & A. 750), the plea, 
which was wholly false, alleged indebtedness by 
the plaintiff in a larger sum by virtue of a rec- 
ognizance in the Exchequer. In Body v. Johnson 
(5 B. & A. 751, n.), the defendant pleaded, Ist, 
the general issue, except as to part; and as to one- 
third of that part, 2ndly, a bond given in satisfac- 
tion; to another, 3rdly, a set-off; and, as to the 
residue, 4thly, a note given to the plaintiff. On an 
affidavit that these pleas were false, the court al- 
lowed the plaintiffs in each case to sign judg- 
ment. This course was also followed in Smith v. 
Hardy (supra) where to an action on a judgment 
the defendant pleaded a release, which had been 
destroyed by accident. In Corbett v. Powell (5 B. 
& A. 750), a false plea to debt on bond, by execu- 
tor, that before the death of the testator the bond 
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had been assigned, and that payment had been 
made to the assignee, was set aside. In Bartley v. 
Godslake (2 B. & A. 199) a plea setting out an 
accounting or agreement as to the balance, and 
payment partly by bill of exchange and partly by 
assignment of an Irish judgment debt, and which 
was wholly false, was set aside (see Nutt v. Rush, 
4 Exch. 190). In Miley v. Walls (1 Dowl. 648), a 
false plea that the signature of the defendant to a 
bill on which the action was brought was obtained 
without consideration, he having signed a blank 
stamp merely, was set aside.” 

“There are some cases in which pleas have 
been set aside on the ground of their being calcul- 
ated to embarrass the plaintiff in replying.” 

“In assumpsit on a promissory note, payee 
against makers, the defendant pleaded that there 
was no consideration, and that the note was made 


subject to the condition that the defendants should. 


not be called upon to pay if they were not able, 
but that it should be renewed. There was an af- 
fidavit of falsehood. The court set aside the plea 
as tricky, and calculated to embarrass the plaintiff 
(Hitford v. Finden, 8 M. & W. 511). A plea by a 
defendant, that a third person, at his request, 
guaranteed the debt to the plaintiff, which guar- 
antee the plaintiff accepted and then released the 
defendant, was designated by Maule, J., as com- 
plicated and sham (Waterman v. Carden, 6 M. & 
G. 752).” 

“The court has. in several of the above cases, 
strongly reprobated the pleading of sham pleas. 
Bad pleading for delay has always been treated 
as a contempt, and the fines for it once served as 
a source of revenue to the crown (Com. Dig. Perog- 
ative, D. 22). In Pierce v. Blake (Salk. 515), the 
attorney in the case was fined, and in Blowitt v. 
Marsden (10 East. 287) and Bartley v. Godslake 
2 B. & A. 199) he was ordered to pay the costs.” 


The cases just above referred to were decided, ac- ' 


cording to Day, prior to the adoption of the English 
Procedure Act in 1852, and Day regards Section 52. of 
that Act, as merely declaratory of the common law of 
England as stated in these decisions. ; 

It appears to be clear, therefore. that under the 
common law, in England, the English courts were vest- 
ed with the authority to strike sham or false pleas 
whenever, in the opinion of the Judge presiding, the 
plea was sham and false and was such as would tend 
to delay, embarrass or hinder a fair determination of 
the cause. Quite a number of cases supporting this view 
are cited by Day in his work. above referred to. It is 
considered unnecessary to refer to them more at length 
in this opinion. 

The only case cited by counsel in this hearing from 
the Florida Supreme Court, is that of Jackson Sharpe 


Co. v. Holland, 14 Fla. 384. In the opinion in that case 
it is held: 

“When the motion to strike cut is made, the 
defendant makes no counter affidavits. While 
there are thirteen subdivisions to this answer, 
this and another which we subsequently consider 
are the only ones in respect to which there can 
even be a question as to their being either frivol- 
ous or sham. No attempt has been made in argu- 
ment to sustain them. The whole defense indicates 
an entire want of merit. Looking at the whole case. 
and especially in view of the fact that the defend- 
ant makes no response to the motion by affidavit, 
we think this defence might very properly have 
been stricken out as sham. It was destitute of mer- 
it and was frivolous. The court under the circum- 
stances was also obliged to conclude that it was 
untrue, and it was therefore sham, 18 N. Y. 344.” 
The question of the authority of the Court to 

strike a sham plea has been determined affirmatively 
in a number of the appellate courts throughout the 
United States and also by the United States Supreme 
Court. Counsel for the respective parties in this in- 
stance have cited the Court to many such cases and 
attention has been called, also, to a few cases which 
hold a contrary view. Among those cited by counsel af- 
firming this authority, are the following: 
White v. Calhoun, 83 Ohio St. 41, 94 N, E. 743: 

“The power of the court of common pleas to 
order stricken from the files an answer which is 
a sham answer, one which, although good in form, 
is false in fact and not pleaded in good faith, is 
a power existing at the common law, and is one 
cf the powers inherent in the court, to be exer- 
cised in the due and speedy administration of 
justice.” 

“A proper case is made for the exercise of 
such power, and for an order striking off such 
answer, when, upon the hearing of a motion to 
strike it off, the evidence introduced discloses no 
conflict upon any material point, and the entire 
evidence leaves no reasonable doubt that such or- 
der should be made.” 

“The practice in many of the states is of like 
character, notably in California, New York, Min- 
nesota and Indiana, as appears by the authorities 
cited by counsel, which we need not here repeat. 
Our statutes does not in terms provide as is pro- 
vided in the statutes of many states, for the strik- 
ing off of sham answers. But the authorities cited 
by the industrious counsel for defendants in er- 
ror fully support the proposition that the law is 
inherent and has been exercised from time im- 
memorial as a power existing at common law. And 
‘why should such power not exist, and why, in a 
proper case, should it not be exercised? As defined 
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in Gosterfs v. Teaffe, 18 Cal. 385, ‘it is a power 
simply to inquire whether there is in fact any is- 
sue to be tried, and if there is not, but the defense 
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fense. 
People v. McCumber, 18 N. Y. 315, 72 Am. Dec. 


“The true answer to the objection is, that the 
right of the defendant to a trial by jury depended 
upon there being a real issue to be tried; that 
the court had power to determine whether there 
was such an issue, and whether the apparent is- 
sue was fictitious and sham; not to try the is- 
sue if there was not one in truth as well as in 
form; and that the order decides, on most satisfac- 
tory proof supporting it, that the defence was 
destitute of truth and substance, and presented 
no real issue. Such an authority over the pleadings 


verification of the pleadings as a condition of their 
admissibility. If the court may refuse to allow an 
answer, unless first verified, it may strike out an 
answer after it has been made, unless the de- 
fendant will verify it. So it may, on apparent proof 
of the falsity of a verified answer, strike it out, 
unless further verified in a more special and 
particular manner. The exercise of this power, in 
either case, is not a trial of an issue; nor more so 
in one case than in the other. It is an indispensable 
power to the protection and maintenance of the 
character of the court, and the proper administra- 
tion of justice.” 

“This power should be carefully exercised, 
and not extended beyond its just limits, as above 
mentioned. It is a power simply to inquire whether 
there is in fact any question to be tried, and if 
there is not, but the defense is a plain fiction, to 
strike out the fictitious defence. When a defend- 
ant, on a motion to strike out his defence as sham. 
supports it by an affidavit stating specifically the 
grounds of it, he cannot, as a general rule, be de- 


mode, a case for striking out does not exist.” 
Brewster v. Bostwick, 6 Cow. 34: 

“A special plea, under the Statutes of Double 
Pleading, though it be an ordinary plea, and 
good on its face: if it be sworn to be altogether 
false, in fact, by the plaintiff, and not pretended 
to be true by the defendant or his attorney, will be 
set aside on motion. even after replication, de- 
murrer and joinder; and after the plaintiff’s at- 
torney has placed it on the calendar for argument: 
and even after the cause has been tried upon the 
general issue.” 

Broome County Bank v. Lewis, 18 Wend. 585: 
“The power of this court to strike out false 
and sham pleas is unquestioned. The propriety of 


is a plain fiction, to strike out the fictitious de-. 


is of the same nature with the power to require a | 


prived of the benefit of a trial of it in the ordinary 
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exercising that power is manifest from the consid- 
eration, if there were no others, that it is un- 
becoming the dignity of courts of law; that it is 
unfit and improper in itself, and unjust to other 
suitors, that courts should be compelled to exam- 
ine and decide questions which have no foundation 
in the facts of the case, but only in the ingenuity 
or imagination of the attorneys. It would be a re- 
proach upon the administration of justice, if de- 
lays could be procured by what may properly be 
denominated frauds upon the right of pleading. In 
such cases it is very clear that no injustice can 
be done. The defendant in this case appears by his 
counsel to resist this motion, but he produces no 
general or special affidavit of merits; makes no 
pretense that his pleas are true, but on the con- 
trary, by his silence, admits that they are false, 
that he has no defense to make to the note except 
what has been allowed, and that the pleas were 
pleaded merely for delay.” 

Note by A. C. Freeman to People v. McCumber, 


72 Am. Dec. text 521: 


“Striking out Answers as Sham.—Under the 
common-law system, a sham plea was subject to 
be struck out on motion; 1 Ch. Pl. 16th Am. ed., 
568. By the statutes and codes of California, Colo- 
rado, Florida, Indiana, lowa, Kentucky, New York. 
North Carolina, Oregon, South Carolina, and Wis- 
consin, provision is made for striking out sham 
answers and defenses. The procedure is by motion 
to strike out as sham. “ * The courts, referring 
to this matter, hold that such statutes confer no 
new power, but simply declare the power of the 
courts theretofore possessed. * * As was said in 
the principal case, (McCumber) and repeated in 
Bliss on Code Pl. Sec. 492, the objection may be 
urged to this procedure, that a defendant has a 
right to a regular trial upon issues made by the 
pleadings, or upon new matter pleaded, and that 
the truth of the facts cannot be decided upon mo- 
tions and ex parte affidavits, so as to justify strik- 
ing out a plea or defense as_ sham for falsity. 
Where there is any doubt as to the truth of the 
pleading, this objection is unanswerable; but the 
true answer to the objection is, that the right of 
the defendant to a regular trial, or trial by jury, 
depends on a real issue to be tried; that the court 
has power to determine whether there is such an 
issue, or whether the apparent issue is fictitious 
and sham, and to decline to try the issue if there 
is not one in truth as well as in form: 1 Ch. PIl., 
16th Am. ed. 568.” 

20 Enc. Pl. & Pr. 54-55: 

“At the common law, where the only plea put 
in is frivolous or sham, the plaintiff may treat 
it as a nullity and sign judgment as for want of a 
plea, leaving the defendant to move to set aside 
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the judgment if he considers himself aggrieved, 

or may apply to the Court for an order quashing, 

setting aside, or striking out the plea.” 

49 Corpus Juris, 701-702: 

“At common law, the courts have power to 
strike out a pleading as false or sham. Under the 
codes and practice acts the power is generally con- 
ferred by express provisions; but the power con- 
ferred by statute is usually only that exercised 
at common law, and the power to strike is inher- 
ent in the court whether authorized by statute 
or not.” 

From the reading of these authorities, the con- 
clusion seems to be irresistable that the courts of this 
State, in a proper case, have the authority to strike 
pleas shown to be sham and false, not filed in good 
faith and which tend to delay, hinder and embarrass 
a fair determination of the cause. 

It is contended that the exercise of this preroga- 
tive by the Court is an infringement of the right of 
the Defendant to a trial by jury. Upon this point, the 
writer of this opinion has had occasion to make a very 
searching and careful investigation, for the writer has 
a very deep-seated respect for the jury system, look- 
ing upon it as one of the greatest bulwarks of human 
liberties, handed down to us by our ancient Anglo-Sax- 
on forefathers, and this Court would be far from tak- 
ing any step or coming to any conclusion that would 
deprive or tend to deprive any litigant of his right to 
submit contraverted facts to the decision of a jury. 
The Court feels that every doubt should be resolved in 
favor of this right and it should not in any case be in- 
fringed upon, nor should any judgment be arrived at 
by the Court which would seem, in the slightest de- 
gree, to infringe upon this right, and in no case should 
pleas alleged to be sham be stricken unless the duty 
of the Court is clear and beyond question. Of course. 
in such cases, the Court must, perforce, perform and 
carry out such duty as may be imposed by law upon 
it, or upon the. individual Judge acting in the instant 
case. The conclusion of this Court is, as stated above, 
that the Courts of Florida have the authority to strike 
upon motion, sham pleas and, from a careful consider- 
ation and inspection of the authorities, the Court’s 
further conclusion is that such authority, exercised 
within limits prescribed by law, is not, in any sense of 
the word, an infringement of the right of the De- 
fendant to a trial by jury. 

Coykendall v. Robinson (1876) 39 N. J. Law, 98: 

“A justice of the Supreme Court has power to 
strike out, as a sham plea, the general issue, 
accompanied by the statutory affidavit. If the 
plea is false, it is not an invasion of the right of 
trial by jury.” 


“At common law, the judges repeatedly ex- 


ercised, in a great variety of cases, the power to 
strike out sham pleas.” 

“This rule was applied to the general issue. 
as well as to other pleas, where it appeared to 
be a sham plea.” 

“No reason can be assigned why a defendant 
should be permitted to shelter himself from the 
power of the court to strike out a false piea, by 
taking refuge under the general issue.” 

“It is clear that the right, which a defendant 
had at common law, to have the issue of fact tried 
by jury, was subject and subordinate to the pow- 
er of the court to strike out a false plea.” 

“This practice having been fully established 


in the common law, no invasion was committed: 


of the right of jury trial by enacting it in the 
form of a statute. Notwithstanding the exercise 
of the right to strike out, jury trial is preserved 
and upheld inviolate as it existed when the con- 
stitution was adopted.” 

“The right to strike out having existed before 
the formation of our constitution, the requirement 
by statute, since that time, of an affidavit to the 
plea, cannot defeat or take away the power to 
strike out.” 

“The affidavit was intended to be in aid of 
the power of the court to prevent sham pleading, 
not to interfere with, much less wholly to destroy 
and take away that beneficial power.” 

“While this power can be clearly maintained, 
it should be exercised with care, and not extended 
beyond its just limits.” 

“The inquiry is simply whether there is, in 
truth, any question of fact to try, and if not, if 
the defense is a mere pretence, it should be sum- 
marily swept away.” 

Eisele v. Raphael (N. J.) 101 Atl. 800: 

“The answer may be struck out and judgment 
final may be entered upon motion and affidavit as 
hereinafter provided, unless the defendant by af- 
fidavit or other proofs shall show such facts as 
may be deemed by the judge hearing the motion, 
sufficient to entitle him to defend.” 

“A plea of general issue, although it denies 
the entire claim of the plaintiffs, and apparently 
raises a question of fact, is not protected for that 
reason against a motion to strike out as sham or 
frivolous.” 

People’s Wayne County Bank v. Wolverine Box 
Co. (Mich.) 230 N. W. 170, 69 A. L. R. 1924: The Court 
in this case points out that the practice of allowing 
speedy judgment where there is no valid defense inter- 
posed, has been employed in that State, (Michigan) 
for almost one hundred years, and that the statute 
and rule permitting summary judgment merely pro- 
vided— 
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“a speedy method of determining whether there 
are any issues of fact in consideration arising un- 
der contract, judgment or statute.” 

Ex Parte Peterson, 253 U. 8. 300: 

“If there are no issues of fact to be deter- 

mined, one is not entitled in a civil case, to a 

trial by jury: 

C. N. Nelson Lumber Co. v. Richardson, et al. 17 
N. W. 388: 

“In Morton v. Jackson, 2 Minn. 219, (gil. 

180), it was said that an answer that contains 

only denials does not come within the definition 

of ‘Sham’ and also that a verified answer cannot 
be struck out as sham. That suggests a defini- 
tion of ‘sham’ that is too narrow; an answer con- 
taining only denials may be just as false, just as 
readily interposed in bad faith, and for the mere 
purpose of delay and obstructing the administra- 
tion of justice, and therefore just as mischievous 
and reprehensible in every respect, as one setting 
up new matter. In Conway v. Wharton, 13 Minn. 

158, (Gil. 145,) it was held that a verified answer 

may be struck cut as sham. In Hyward v. Grant, 

Id. 165, (Gil. 154,) it was said: ‘If the denial is 

false it may be stricken out notwithstanding the 

answer is verified.’ This we deem to be the correct 
rule.” 

Under the cited decisions and under many others 
brought to the attention of the Court by counsel for the 
respective parties, the Court is of the opinion, as stated 
above, that the striking of a sham plea is no invasion 
of the Defendant’s right of a trial by jury, provided, 
of course, the Court, in striking such plea, is fully con- 
vinced that the plea is false, that the Defendant knew 
it to be false when filed, that it was not intended to 
present any substantial issue of fact or matter in con- 
troversy between the parties for trial by a jury. 

Having reached the conclusions above indicated, 
it becomes necessary for the Court to determine 
whether or not the pleas sought to be stricken in this 
case are sham and false and fall within the rules laid 
down by the law which authorities or, rather, which 
compels the Court to strike them, if found to fall with- 
in that description. 

From proofs filed by the Plaintiff upon this hear- 
ing, there being no contra affidavits by the Defendant, 
it appears that at the time the general release, a copy 
of which is attached to Defendant’s pleas, was entered 
into, that is. October 5, 1929, there were other instru- 
ments executed by the parties to this suit together 
with other persons with reference to various and sun- 
dry matters in controversy between them. Amongst 
these instruments bearing date October 5, 1929, all of 
which appear to have been executed and delivered a 
short while after that date, there was an instrument 
which the parties refer to as the “four cornered” in- 
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strument. It was executed by four different persons, 
viz: by Barbara Building & Development Corporation, 
the Defendant in this case, as party of the first part, 
and by Nathan A. Aranoff, shown by the proof submit- 
ted by Plaintiff to have been the holder of a large 
amount of the capital stock of the Barbara Building & 
Development Corporation and one of the principal of- 
ficers of that corporation, as party of the second part, 
and by Nellie Dwyer, as party of the third part, and by 
Abraham M. Liebling, the Plaintiff in this case, as the 
party of the fourth part. This agreement recites, on 
page 2, the following: 

“Whereas said Party of the First Part is in- 
debted to the holder of its principal promissory 
note, dated December 14th, A. D. 1928 in the sum 
of Thirty-three Thousand ($33,000.00) Dollars, 
payable five years after date, with interest pay- 
able annually at the rate of six (6‘~) per cent per 
annum after date, payment of which note said 
Party of the First Part desires extended so that 
the principal amount thereof will be due April 5, 
1936.” 

and contains, on page five thereof, the following ex- 
tension agreement: 

“2. The Party of the Fourth Part hereby 
agrees to extend the maturity of the principal 
amount of the promissory note of said Party of 
the First Part in the sum of Thirty-three Thous- 
and ($33,000.00) Dollars, dated December 14, 1928 
and payable December 14, 1933, from December 
14, 1933, its present maturity date, to April 5, 
A. D. 1936.” 

The evidence, by way of affidavit, offered by 
Plaintiff, show conclusively, that the Plaintiff, on Oc- 
tober 5, 1929, was the payee named therein and was 
then the holder and the owner of the $33,000.90 note. 
And the Plaintiff was the fourth party to the agree- 
ment just referred to. In this agreement, notwithstand- 
ing the general acquitance or release given by the 
Plaintiff upon the same date, the parties agree, 
amongst themselves, the Defendant as the first party 


and the Plaintiff as the fourth party, that the De- 


fendant desired the Plaintiff, as the holder of the note, 
to extend the maturity date of said $33,000.90 note 
to April 5, 1938, and it was agreed between them that 
the maturity date should be so extended. This so-called 
four cornered agreement is signed by the several par- 
ties thereto, including the parties to this suit. There is 
no dispute as to its execution. Evidence presented by 
Plaintiff, by way of affidavits, show that the interest 
upon this note was paid for some two or three times 
after the execution of the agreements of October 5, 
1929, and affidavits of other persons apparently cog- 
nizant of facts in the case, together with letters and 
other information filed by the Plaintiff in support of 
his motion, lead irresistably to the conclusion that the 
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Defendant’s pleas in this case setting up the release 
of October 5, 1929, are sham and false, and that said 
release was not intended by the parties at that time 
to apply to the $33,000.00 note, but that, on the con- 
trary, the existence of that note was acknowledged and 
recognized by the Defendant as a subsisting obligation 
- and its maturity date was extended by mutual agree- 
ment for a period of something like three years. If that 
note was intended to be cancelled and satisfied by the 
release attached to Defendant’s pleas, then why the 
necessity or propriety of deliberately entering into a 
sealed agreement on the same date, acknowledging 
the existence of the $33,000.00 indebtedness and ex- 
tending its maturity date over a period of some three 
years? Under these proofs, and especially as there is 
no denial by the Defendant of any of the evidence of- 
fered by Plaintiff in support of the motion, the Court 
is impelled to believe that the pleas are false and being 
false, that they are sham and present no real issue to 
be tried by a jury, and the Court is further impelled to 
believe that the Defendant, that is to say, its officers, 
knew the pleas to be false, and knew that they did not 
present and that they were not intended to present to 
the Court any real, bona fide issue to be tried by a 
jury. Under these circumstances, the Court is forced 
to the conclusion that the motion to strike these pleas 
should be granted. 

It must be kept in mind, in dealing with this 
subject, that courts are established and maintained by 
the people at great cost and expense, and for the per- 
formance of a serious business. The processes of the 
courts should not be considered lightly nor trifled with, 
nor made a play-thing. The duty of the courts, indeed, 
the very basis of their existence, is to determine con- 
troversies between litigants, real controversies, real 
substantial issues, not false issues, not pretended is- 
sues, offered by a party for the purpose of delay, or 
merely to embarrass or hinder the other party in reach- 
ing a conclusion of the case. When the Court perceives 
this is being done, it is the perogative of the court, 
indeed, its bounden duty, to strike the offensive plead- 
ing and bring the parties down to the real issue, if 
there is one, and if there is no real, substantial issue 
involved, then to enter judgment for the party entitled 
to it under the law. This is termed by some as a dras- 
tic proceeding. Perhaps it may be properly so termed. 


But what shall we say of the conduct of a defend- 
ant who files a false or sham plea, knowing it to be 
such? That this is often done, cannot be gainsaid. The 
files and calendars of the courts are often burdened 
with proceedings and trials, strung out at great length, 
consuming the time of the courts and juries and wit- 


nesses and of the officers of the law, in cases where 
there is no possible defense and where, from the very 
beginning of the case, a judgment, finally, must be 
for the plaintiff. What causes all this? A sham plea. 
Not only is the time of the judge, the court officers, 
the jurors and witnesses consumed in _ fruitless 
effort, but at great cost to the tax payer. 
While this authority of the court has not been invoked 
in this State in a long time, so far as our investiga- 
tions disclose, this Court is strongly of the opinion that 
the interests of justice and the due administration of 
the law requires its exercise in a clear case, where the 
pleading objected to is plainly untrue. A strict enforce- 
ment of this practice of striking sham pleas, while 
probably increasing greatly the work of the judges, 
would undoubtedly reduce the number and length of 
jury trials and thus, to a large extent, lessen the ex- 
penses of our courts. 

The Court desires to extend to counsel for the 
respective parties, Mr. Thos. B. Adams, of the law firm 
of Kay, Adams, Ragland & Kurz, of Jacksonville, for 
the Plaintiff, and Mr. W. G. Ward, of the firm of 
Stapp, Gourley, Vining & Ward, of Miami, for the 
Defendant, the very sincere thanks of the Court for 
the interesting and exhaustive arguments they have 
submitted in support of their respective views on the 
questions involved in this hearing, and for the very full 
and well digested briefs with which they have assisted 
the Court in arriving at a conclusion. Both these gentle- 
men have given this case much painstaking and intel- 
ligent effort, most of the citations used here being 
taken from their briefs, and the Court and the Bar are 
indebted to each of them for their invaluable assistance 
in seeking a correct solution of a rather intricate and 
vexed question. 

The Court, being of the opinion that it has the 
undoubted authority to strike sham pleas under the 
circumstances shown to exist here, and that under the 
showing made in support of the motion to strike, the 
Defendant’s pleas are, each of them, sham and false, 
therefore an order will be entered in this suit setting 
aside the judgment by default, and striking the De- 
fendants five pleas, and that final judgment in due 
course be entered in favor of the Plaintiff. 

At Miami, Florida, this 18th day of August, A. D. 
1931. 

(Signed) A. B. SMALL, 
Judge of Civil Court of Record. 

I have read the foregoing opinion and the briefs 
filed in the above case, and fully concur in the con- 
clusions reached. 

(Signed) DAVID J. HEFFERNAN, 
Judge Civil Court of Record. 
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OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida the Law Journal will from time to time publish those official 
opinions which seem to be of general public interest.) 


August 20, 1931. 
Mr. E. B. Walker, 
C/o Cumberland & Liberty Mills Co., 
Jacksonville, Florida. 
Dear Mr. Walker: 

Replying to your favor of the 19th instant in which 
you request my opinion regarding the authority of the 
town of Greenville, Florida, to impose a ten dollar li- 
cense fee upon your company for the privilege of de- 
livering goods in that town in your trucks permit me 
to say: 

The several cities and towns of the State by or- 
dinance impose license tax, and the law authorizes said 
cities and towns to impose license tax such as are reas- 
onable and not discriminatory. 

It is not the policy of the Attorney General to ren- 
der opinions regarding the validity of the numerous 
municipal ordinances, and we suggest that you refer 
this matter to the attorney for your company. 

Trusting you will find this to be satisfactory and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS. 
Attorney General. 


August 20, 1931. 
Mr. E. H. Hickman, 


Vice President, 
Atlantic Manufacturing Company, 
2644 Rosselle Street, 
Jacksonville, Florida. 
Dear Mr. Hickman: 
Replying to your favor of the 19th instant relative 
to “Cue-Ball Amusement Tables” and in which you 
state that it would be to your advantage if such tables 


could be classified as “Slot Machine Tables” for the . 


purpose of taxation permit me to say that the law 
does not authorize the Attorney General to classify 
property for the purposes of taxation. This is the prov- 
ince of the Legislature. 

Permit me to suggest that you request the Tax 
Collector of Duval County to write the State Comp- 
troller asking him what license should be required on 
the machines described in your letter. If the State 
Comptroller should call on this office for a construction 
or interpretation of the license law as it applies to 
state and county licenses the Attorney General will 
give him an opinion. 

Trusting you will find this to be satisfactory, and 


with best wishes, I am 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 20, 1931. 
Hon. Nathan Mayo, 
Commissioner of Agriculture, 
CAPITOL. 
Dear Mr. Mayo: 

Replying to your favor of the 19th instant with 
which you enclose a letter from your Chief Milk Inspec- 
tor, also a letter from the Secretary of the Florida 
State Dairy Association and a copy of the Dairy In- 
spection Act of the 1931 Legislature, which became a 
law on June 11th, 1931, and in which you ask to be 
advised whether or not it is my opinion that the Com- 
missioner of Agriculture is authorized under the pro- 
visions of the Act to make and promulgate rules and 
regulations for its enforcement, permit me to say that 
it is my opinion that sections 21, 22, and 23 of the Act 
provide sufficient authority for the Commissioner of 
Agriculture to make, promulgate and enforce rules 
for its enforcement. 

Trusting you will find this to be satisfactory and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 20, 1931. 
Hon. W. S. Cawthon, 
State Superintendent of 
Public Instruction, 

CAPITOL. 

Dear Mr. Cawthon: 

Replying to your favor of the 18th instant in 
which you ask whether or not it is my opinion that it 
is legal or desirable for a County School Board to con- 
tract with a trustee of a Special Tax School District 
as driver of a school bus for the District of which he 
is a member of the Board of Trustees permit me to 
say: 

We do not find that there is a statute which could 
be construed to expressly prohibit a contract of this 
nature; however, section 578, Compiled General Laws, 
provides that no Board of Public Instruction will have 
power to enter into contract with any of its members 
except for the purpose of obtaining a school site. 

Of course, a trustee of a Special Tax School Dis- 
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trict is not a member of the Board of Public Instruc- 
tion, therefore the provisions of section 578 do not ex- 
tend to trustees, and the question of whether or not 
it is desirable for a County School Board to contract 
with a trustee as driver of a school bus for the District 
of which he is a member is, in my opinion, one which 
should be determined by the members of the School 
Board. 
Trusting you will find this to be satisfactory, and 
with best wishes, I am 
Yours very truly, 
CARY D. LANDIS, 
Attorney ‘General. 


August 20, 1931. 
Hon. Lloyd Z. Morgan, 
Attorney at Law, 
509 Barnett National Bank Bldg., 
Jacksonville, Florida. 
Dear Mr. Morgan: 

Replying to your favor of the 17th instant in 
which you state that the Clerk of the Circuit Court 
of Duval County requested you to write to me for an 
opinion of whether or not an election can be held on two 
permits granted under the Race Track Bill at the same 
time provided there is a separate ballot for each per- 
mit, and whether or not it is necessary to publish the 
bill in its entirety at the time notice of the election is 
given, and whether or not the election on the permits 
under the bill could be held at the same time an elec- 
tion is held in Duval County on the question of a “free 
bridge” or when an election is called on some other 
matter not limited to free holders, permit me to say: 

Replying to your first question, we see no reason 
why an election could not be held on two permits at the 
same time provided there is a separate ballot for each 
permit. 

Replying to your second question permit me to 
say we find nothing in the statute requiring it to be 
published in its entirety at the time the notice of the 
election is given. In fact, we do not find that any part 
of the Act is required to be published. The only require- 
ment in the statute relative to publication relates to 
the publication of notice of election as provided by 
section 6. 

_ Replying to your third question permit me to say 
we find nothing in the Act which could be construed 
to prohibit the County Commissioners calling an elec- 
tion under section 6 of the Race Track Bill to be held 
on the same day that any other special election is to 
be held. 

Trusting you will find this to be satisfactory and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 
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August 20, 1931. 
Hon. Wiley J. McDavid, 


Tax Assessor Escambia County, 


-Pensacola, Florida. 


Dear Mr. McDavid: 

Replying to your favor of the 15th instant ad- 
dressed to Honorable Ernest Amos, State Comptroller, 
in which you ask to be advised whether or not busses 
and trucks used as public carriers should be assessed 
for taxes permit me to say the Constitution prohibits 
the levying of an ad valorem tax on motor vehicles, 
including busses and trucks. The license tag provided 
for by statute is in lieu of the ad valorem tax hereto- 
fore assessed against motor vehicles. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 19, 1931. 
Hon. Frank B. Tippins, 

Sheriff Lee County, 

Fort Myers, Florida. 

Dear Sheriff: 

Replying to your favor of the 13th instant in which 
you ask to be advised the amount which you may 
charge for transporting persons committed to the in- 
dustrial school for boys and girls and for transport- 
ing prisoners to the State Prison at Raiford permit me 
to say the statute allows 1214c per mile each way, 
$4.00 per diem for the sheriff and $2.00 for each guard 
actually necessary, the necessity to be determined by 
the Comptroller, the expenses to be borne by the coun- 
ty in which the prisoner is convicted. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 19, 1931. 
Hon. Marion M. McGee, 
Sheriff Martin County, 
Stuart, Florida. 
Dear Sheriff: 

Replying to your favor of the 15th instant in 
which you ask to be advised relative to the authority 
of a Constable to commit a prisoner to jail permit me 
to say a commitment should be issued by a justice 
of the Peace and the prisoner should be delivered to 
the Sheriff or his deputy for commitment to jail. We 
know of no authority under which a Constable can 
commit a prisoner to jail. Of course, if the jailer is a 
deputy sheriff delivery of the prisoner to the jailer by 
the Constable would be a delivery to a deputy sheriff. 
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However, this office has heretofore held, and now 
holds, that a Constable is not entitled to a commitment 
or release fee for commiting to or releasing a prisoner 
from jail. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 19, 1931. 
Hon. T. J. Dempsey, 


County Judge, 
Bushnell, Florida. 
Dear Judge: 

Replying to your favor of the 13th instant in 
which you state that the last Legislature passed an 
Act regulating the taking of fish from the fresh wat- 
ers of Sumter County, that you have decided that the 
Act is unconstitutional but that before notifying your 
Clerk of your decision your Clerk issued two licenses 
and collected therefor $4.00, and in which you ask what 
disposition you should make of the $4.00 since you have 
decided the Act of the Legislature to be unconstitu- 
tional, permit me to say: 

Acts of the Legislature are usually presumed to be 
constitutional until they have been declared to be un- 
constitutional by the highest court presiding over the 
territory in which the Act is supposed to be operative, 
and until the Circuit Court of Sumter County or the 
Supreme Court of Florida declares the Act to be un- 
constitutional it is my opinion that you would be auth- 
orized to issue licenses under the provisions of the Act. 
If the two licenses which you have issued heretofore 
are revoked you should refund the money collected to 
the parties from whom it was collected. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 19, 1931. 


Hon. W. F. Blanton, 
County Judge, 

P. O. Box 694, 
Miami, Florida. 
Dear Judge: 

Replying to your favor of the 12th instant in 
which you ask to be advised whether or not it is neces- 
sary under sections 26, 27 and 28 of Chapter 14491 
Laws of 1929 for the County Judge to have published 
in a newspaper list of the state and county occupation 
licenses once in each year whether or not the list should 


be published at any particular time during the year per- 
mit me to say: 
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We agree with you and the County Commissioners 
on the proposition that the publication of the list is an 
unnecessary expense, but in view of the language of 
the statute we are constrained to say that it would ap- 
pear to be advisable to comply with the provisions of 
the statute requiring that the list be published. We do 
not think it makes any particular difference what time 
during the year the list is published. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am, 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 19, 1931. 
Mr. H. Alan Dunn, 


130 Roumfort Avenue, 


‘Mt. Airy, Philadelphia, Penna. 


Dear Mr. Dunn: 

Your letter of the 11th instant, addressed to the 
Adjutant General, has been referred to this office for 
reply. We note that you wish to be advised whether 
or not the operation of salesboards designed to be used 
by merchants for business stimulation purposes only 
would be illegal in Florida. 

Permit me to say if the salesboards you have in 
mind are not a gambling device and should not be used 
as such their use in the State of Florida would not be 
illegal. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 27, 1931. 
Hon. J. M. Burnett, 


Tax Collector, Hillsborough County, 
Tampa, Florida. 
Dear Mr. Burnett: 

Replying to your favor of the 25th instant in 
which you state that you have in your county what is 
known as the Farmers’ Exchange, who rent stalls to 
parties from other states and who engage in the busi- 
ness of wholesale fruits and vegetables brought to 
Florida by motor truck, and in which you ask to be 
advised what license those engaged in this business 
should be required to pay, permit me to say: 

Section 3 of Chapter 13874, Acts of 1929, provides 
that all persons and corporations offering for sale farm 
or grove products grown in any state other than Flor- 
ida and products manufactured therefrom shall be ex- 
empt from all forms of license tax, state, county and 
municipal, when the same is being offered for sale or 
sold by the person or corporation producing the said 
products, and when the state where the farm or grove 
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product offered for sale is grown gives and affords to 
Florida farm and grove produce sellers or peddlers this 
same exemption as to license tax. 

If the vendor is selling something other than farm 
or grove products or products manufactured therefrom 
or is selling grove or farm products or products manu- 
factured therefrom which he has purchased from an- 
other he could be termed an itinerant merchant and 
required to pay the itinerant merchant’s license under 
Chapter 14528, Acts of 1929, unless he has a perman- 
ent place of business in Florida, in which event he 
should be required to pay the regular merchant’s li- 
cense. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 27, 1931. 
Hon. Joe Hill Smith, 


Tax Collector Madison County, 
Dear Mr. Smith: 

Replying to your favor of the 25th instant in 
which you ask to be advised if a merchant who sells 
coffins but does not represent himself to be and does 
not practice the business of undertaking should be re- 
quired to pay a license as an undertaker permit me to 
say we do not think that he should be required to pay 
such license. 

In the case of the party you describe in your let- 
ter as selling coffins and caskets, digging graves and 
conducting funerals, we think that such person should 
be classed as an undertaker and should be required to 
pay an undertaker’s license. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 27, 1931. 
Hon. Roy D. Stubbs, 


County Attorney, 
Fort Myers, Florida. 
Dear Mr. Stubbs: 


Replying to your favor of the 22nd instant relative 
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to sheriff’s mileage for transportation of boys and girls 
to industrial schools permit me to say that the advice 
to Sheriff Tippins under date of August 19th was 
based upon our memory of the provisions of Section 
4588, Compiled General Laws, which allows the sheriff 
1214¢ per mile, but inasmuch as the State has no funds 
available for the payment of transportation it is neces- 
sary for the sheriffs, in transporting those committed 
to the industrial schools, to make their charges for 
transportation under Section 8649, Compiled General 
Laws, which allows only actual expenses and which ex- 
pense must be paid by the county. 

In some instances the sheriffs do transport pris- 
oners to Raiford, as, for instance, when the prisoner 
is delivered to Raiford by the sheriff to be executed, 
and in other cases of emergency. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly. 
CARY D. LANDIS, 
Attorney General. 


August 27, 1931. 
Hon. Zora B. Close, 


Attorney at Law, 
Lakeland, Florida. | 
Dear Madam: 

Replying to your favor of the 24th instant in 
which you state that the Constable of the district of 
which you are justice of the Peace is accepting for 
collection in his capacity as Constable of the district 
various items such as dishonored checks and is repos- 
sessing personal property alleged to have been fraud- 
ulently obtained, and that you do not think he has 
authority to act in such capacity, permit me to say: 

The office of the Justice of the Peace should not 
be turned into a collection agency, and if your Con- 
stable is attempting to do so permit me to suggest 
that you take the matter up with the County Solicitor 
of Polk County, who will no doubt be glad to advise 
you regarding the proper steps to take. 

Trusting you will find this to be satisfactory, and 
with best wishes, I am 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 
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Editor of mer State Bar 
nal, Jacksonville, Florida. 
Dear Sir: 

The practice by chancellors of entering final de- 
cree in litigated cases, without filing opinions or any 
findings of fact, or conclusions of law, is casting upon 
the Supreme Court a much greater burden than it 
ought to be called upon to bear. 

In several recent cases the Supreme Court has 
called attention to this tendency, and has reiterated 
its suggestion that chancellors should adopt the prac- 
tice of making findings when rendering final decrees, 
especially where there is conflicting evidence. 

In the recent case of Day vs Weadock, 134 South- 
ern 525, text 527, the Court refers to the recently 
adopted rule of federal equity practice, which requires 
such findings, both of fact and law, with evident ap- 
proval, and in that connection says: 

“The practice of making findings of fact in 
equity cases is not only commendable, but tends 
to greatly facilitate the disposition of the cause 
in an appellate Court, where the findings serve to 
give the Court of review a guide by which the 
correctness of such findings can be checked and 
verified from an examination of the evidence ad- 
duced, and the legal conclusions of the chancellor 
as expressed in his final decree tested by the ap- 
plication of the proper rules of law to the facts 
so found.” 

Federal Equity Rule 7014 was promulgated by the 
Supreme Court of the United States in 1930, requir- 
ing the Courts of first instance. in cases in equity, 
to find the facts and state the conclusions of law there- 
on, separately. The promulgation of this rule was evi- 
dently brought about by the fact that in many cases 
the Courts of first instance had filed no opinion and 
made no findings of fact, and stated no conclusions. 

Commenting on the situation, the Supreme Court 
of the United States, in the case of Virginian Rail- 
way Company vs United States, stated that “unless 
an opinion indicating the grounds of the decision is 
delivered, the defeated party might often be unable 
to determine whether the case presents a question 
worthy of consideration by the appellate Court, and 
- this is particularly true in equity, and the failure to 
accompany the decree by an opinion may deprive liti- 
gants to the means of exercising a sound judgment on 
the propriety of an appeal.” 

The Supreme Court further says that in such 
case, the appellate Court being without knowledge of 
the grounds of the decision below, “is denied an im- 
portant aid in the consideration of this case, and will 
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eee be subject to much unnecessary labor’. Vir- 
ginian Railway Company vs United States, 272 U. 8. 
658, 675. 

The writer is convinced that this practice of 
chancellors should be discontinued; and if the chancel- 
lors do not, of their own initiative, conform to the 
suggestion of the Supreme Court as to filing findings 
of fact and conclusions of law with final decrees, a 
Rule of Practice should be promulgated by the Su- 
preme Court of Florida, requiring Judges in Equity 
Causes to file such findings and conclusions. 

The necessity for findings in litigated cases, where 
the evidence is conflicting is apparent. Where there 
are findings of fact, and the evidence is conflicting, the 
Supreme Court will not disturb such findings if there 
is any evidence to sustain the findings of fact so 
made—Day vs Weadock, supra, and other authorities 
cited. Quaere: where there are no such findings, 
whether the Supreme Court must indulge a presump- 
tion in favor of the decree of the lower Court, and 
assume that the chancellor found the facts to be thus- 
and-so, to sustain the decree; or will the Supreme Court 
examine the evidence, and make its own findings, and 
reverse the decree, if not sustained thereby ? 

Cases frequently arise, in which the chancellor 
may find a certain state of facts on conflicting evi- 
dence, and the facts as found by the chancellor do 
not warrant his conclusions of law. In such cases 
the chancellor is reversed, for his erroneous conclu- 
sions of law. But suppose there are no findings; would 
the Supreme Court be obliged to assume that the chan- 
cellor found a different state of facts which would, 
as a matter of law, sustain the decree? 

These are questions which are presented for the 
serious consideration of the Judges and of appellate 
Courts, and it seems to the writer that the answer lies 
in the adoption of a uniform practice by the Courts, 
which will result in presenting to the appellate Court 
the facts upon which the law is to be applied, and the 
application of the rules of law as made by the Courts 
of first instance. 

This would relieve the appellate Courts of an un- 
reasonable burden, and would greatly simplify the dis- 
position of much serious litigation, and at the same 
time tend to clarify the decisions of our Supreme Court, 
by bringing into clear relief the real questions present- 
ed for consideration. 

I trust that this suggestion may find place in the 
Law Journal, if in your opinion, it has sufficient in- 
terest to warrant its publication. 

Yours very truly, 
J. L. FRAZEE, 
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